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United States Court of Appeals fori the 

District of Columbia 

Nos. 6357, 6358. j 

Cedar Hill Cemetery, a Corporation, Appellant, 

vs. 

Susie M. Ball, 
and 

Cedar Hill Cemetery, a Corporation, Appellant, 

I 

vs. 

John Lewis Ball. 

a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 82820. ! 

Susie M. Ball, Plaintiff, | 

vs. I 

I 

i 

Cedar Hill Cemetery, a Corporation, Defendant. 

At Law. 

No. 82821. 

John Lewis Ball, Plaintiff, 
vs. 

i 

Cedar Hill Cemetery, a Corporation, Defendant. 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, jin said 
District, at the times hereinafter mentioned, the fallowing 

1—6357a 
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papers were filed and proceedings had, in the above-en¬ 
titled causes, to wit: 

1 Declaration. 

Filed June 12, 1933. 

In the Supreme Court of the District of Columbia, 

Holding; a Circuit Court. 

Law. No. 82820. 


Susie M. Ball, Plaintiff, 
vs. 

Cedar Hill Cemetery, a Corporation, Defendant. 

The plaintiff, Susie M. Ball, sues the defendant, the 
Cedar Hill Cemetery, a corporation, doing business in the 
District of Columbia, with an office located at 3407 Four¬ 
teenth Street, Northwest, in the District of Columbia, for 
that, at and before the happening of the grievances herein 
and after mentioned, the said defendant was the owner of 
a certain tract of land located in the State of Maryland, 
upon which said land, said defendant as a part of its busi¬ 
ness, conducted, operated, maintained and controlled a 
cemetery; and in' the conduct of its said business, and in 
the District of Columbia, at its offices hereinbefore men¬ 
tioned, sold to persons certain plots of ground therein for 
burial purposes; that in the conduct of its said business 
and in said cemetery grounds, the said defendant acting 
through its agents, servants and employees, dug, excavated 
or caused to be dug or excavated as needed, places of re¬ 
ception in said plots of ground for reception and burial of 
the dead, whose remains were entitled to be placed therein; 
and, for that, said defendant permitted, licensed or invited 
plaintiff and other persons, who have members of their 
families or friends therein buried, to enter, pass, 
2 move and travel in and about and through said ceme¬ 
tery grounds in order to pay their respect to mem¬ 
bers of their families or friends who are buried therein; 
and for that, on, to-wit, the 16th day of October, 1932, plain¬ 
tiff and other members of her family, desiring to visit the 
grave in which a member of their familv was buried, and 
pursuant to the license, permission and invitation afore- 
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I 

j 

said entered said cemetery grounds for that purpose; and 
the plaintiff says, that it then and there was andj became 
the duty of said defendant to maintain, operate, 4nd con¬ 
trol and keep the grounds, including the pathways and 
cross-walks of said cemetery in such a reasonable and 
careful manner so as to avoid injury to the plaintiff and 
other persons lawfully in and about said cemetery grounds 
at that time; yet, notwithstanding its duty in the premises, 
the said defendant, acting through its agents, servants and 
employees did not exercise that degree of care a^id pru¬ 
dence in the premises aforesaid, but on the othe^* hand, 
and on the day and year aforesaid, dug or excavated, or 
caused to be dug or excavated a certain grave and [caused, 
permitted, or allowed a certain piece of canvas or other 
covering to be placed over and upon the said opeh grave 
in close proximity to a crosswalk or pathway located at 
or near said open grave, and negligently and carelessly per¬ 
mitted the said open grave to be so covered without due 
or sufficient warning to advise the plaintiff of any danger 
to herself or others lawfully in and about said premises 
and negligently and carelessly failed to provide a sufficient 
warning or guard at or near said open grave, and negli¬ 
gently and carelessly failed and omitted to place 4 fence 
around said open grave or to place boards or some other 
solid covering over the same, and negligently and care¬ 
lessly failed and omitted to have and maintaiji some 
3 person at or near the said open grave to w^rn the 
plaintiff of the dangerous condition existing tjherein, 
and negligently and carelessly permitted or allowed the 
pathway or crosswalk located near said open gravje over 
which plaintiff was passing at that time, to becorpe in a 
slippery and dangerous condition due to the mud and water 
therein permitted to accumulate and lay, all of which said 
defendant knew, or by the exercise of reasonable cjire on 
the part of its agents, servants and employees could have 
known, whereby and by reason whereof the plaintiff] while 
exercising reasonable care on her part and lawfully pro¬ 
ceeding in and over the said crosswalk or pathway located 
as aforesaid, came into contact with the aforesaid slippery 
condition made by the mud and water aforesaid ar^d was 
caused to slip, fall, slide, trip or topple in and on itop of 
the said canvas covering the said open grave as [afore- 
said, thereby causing her to fall to the bottom of said 
open grave with great force and violence. And the [plain- 
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tiff says, that by reason of the aforesaid negligence she 
was caused to suffer contusions of tlie scalp, back of neck, 
chest, abdomen, back, buttocks, both legs and arms, and a 
severe nervous shock, all of which has caused her to suffer, 
and she will in the future suffer great pain and mental 
anguish, and she suffered an impairment of her nervous 
system due to shohk, which impairment is permanent; that 
due to a certain amount of dirt swallowed at the time of 
the fall aforesaid, she developed an ulcerous condition of 
her tonsils; that she suffered a severe injury to her female 
organs which has caused her and will in the future cause 
her to suffer great pain due to functional disturbances, 
and she suffered a permanent injury to her right leg, which 
became, still is and will remain swollen, and she was fur¬ 
ther rendered sick, sore, lame and disordered, and 
4 the clothing she wore at that time was totallv ruined 
and destroyed; and she further savs that as a result 
of the injuries aforesaid she has been compelled to abandon 
and permanently give up her employment as a saleslady 
in a department store, which position she held for a long 
time prior to sustaining the injuries aforesaid, thereby 
losing the emoluments which otherwise would have accrued 
to her. 

Wherefore, The Plaintiff brings this suit and claims the 
sum of Twenty Thousand Dollars, ($20,000.00), besides 
costs. 

AUSTIN F. CANFIELD, 

NITA S. HINMAN, 

Attorneys for Plaintiff. 

First Plea. 

Filed July 7, 1933. 

#*###*# 

Comes now the defendant, Cedar Hill Cemetery Corpora¬ 
tion, a corporation, and for plea to the declaration filed 
herein admits that in the forenoon of October 16, 1932 it 
was engaged in digging a grave upon a lot adjacent to the 
lot in which certain relatives of the plaintiff were interred, 
but denies that in the digging of said grave it failed to 
exercise due care and caution. It denies that it allowed a 
certain piece of canvas or other covering to be placed over 
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and upon the said open grave, and also denies that saift grave 
was in close proximity to a cross-walk or pathway. It denies 
that it failed to give due or sufficient warning to the plaintiff 
and others of the presence of said open grave, or j that it 
failed to provide sufficient protection or guard at br near 
said open grave, and denies that it negligently and carelessly 
failed to have and maintain some person at br near 

5 said grave to warn the plaintiff of any dangejrs inci¬ 
dent thereto and it denies that it permitted anv path¬ 
way or cross-walk located near said open grave to ;be and 
remain in a slippery and dangerous condition as Alleged. 
It denies that by reason of any want of due and proper care 
on the part of the defendant the plaintiff suffered |or sus¬ 
tained the injuries in the declaration alleged. 

LECKIE & SHERIER^ 

By JOSEPH T. SHERIBR, 

Attorneys for Defendant. 

Second Plea. 

For further plea to the declaration, the defendantj denies 
that the plaintiff exercised reasonable care on her pgrt, but 
on the contrary avers that the plaintiff was guilty bf con¬ 
tributory negligence because it says whatever clangers 
arose or resulted from the open grave described j in the 
declaration were open and obvious to the plaintiff and that 
she was herself guilty of contributory negligence ; in ap¬ 
proaching so close to said open grave as to make it possible 
for her to fall into the same. 

LECKIE & SHERIERj 
By JOSEPH T. SHERIE^, 

Attorneys for Defendant. 

6 Joinder of Issues. 

Filed July 17,1933. 

###*## «j 

I 

Comes now the plaintiff, Susie M. Ball, by her attorneys, 
and joins issue on the pleading filed herein. 

AUSTIN F. CANFIELD, 

NITA S. HINMAN, 

H., 

Attorneys for Plaintiff. 
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Memorandum . 

April 16, 1934.—Verdict for plaintiff for $3000. 

Supreme Court of the District of Columbia. 

Friday, June 29,1934. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

###**** 

Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore argued and submitted 
to the Court, it is ordered that said motion be, and the same 
is hereby denied, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein : the sum of Three Thousand Dollars 
($3000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by its attor¬ 
ney of record, in open Court, notes an appeal to the Court of 
Appeals of this District; whereupon, an undertaking to act 
as a supersedeas bond is hereby fixed in the sum of 
7 Three Thousand Five Hundred Dollars ($3500.00); 

and a further undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 

Memorandum . 

July 3,1934.—Undertaking on appeal approved and filed. 

Declaration. 

Filed June 12, 1933. 

In the Supreme Court of the District of Columbia, 

Holding a Circuit Court. 

Law No. 82821. 

John Lewis Ball, Plaintiff, 
vs. 

Cedar Hill Cemetery, a Corporation, Defendant. 

The plaintiff, John Lewis Ball, sues the defendant, the 
Cedar Hill Cemetery, a corporation, doing business in the 
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District of Columbia, with an office located at 3407 j Four¬ 
teenth Street, Northwest, in the District of Columbia, for 
that, at and before the happening of the grievance^ here¬ 
inafter mentioned, the said defendant was the owner of 
a certain tract of land located in the State of Mainland, 
upon which said land, said defendant as part of iti busi¬ 
ness, conducted, operated, maintained and controlled a 
cemetery; and in the conduct of its said business, and in 
the District of Columbia, at its offices hereinbefore^ men- 
tioned, sold to persons certain lots of ground therein 
S for burial purposes; that in the conduct of ills said 
business and in said cemetery grounds, the said de¬ 
fendant, acting through its agents, servants and employees, 
dug, excavated or caused to be dug or excavated as ijeeded, 
places of reception in said plots of ground for reception 
and burial of the dead, whose remains were entitled to be 
placed therein; and, for that, said defendant permitted, 
licensed or invited plaintiff’s wife and other person's, who 
have members of their families or friends therein buried, 
to enter, pass, move and travel in and about and through 
said cemetery grounds in order to pay their respect to 
members of their families or friends who are buried there¬ 
in; and for that, on, to-wit, the 16th day of Octobeij, 1932, 
plaintiff’s wife and other members of her family, desiring 
to visit the grave in which a member of their family was 
buried, and pursuant to the license, permission and invi¬ 
tation aforesaid entered said cemetery grounds fcjr that 
purpose; and the plaintiff says, that it then and there be¬ 
came and was the duty of said defendant to maintain, oper¬ 
ate and control and keep the grounds, including the path¬ 
ways and cross-walks of said cemetery in such a reasonable 
and careful manner so as to avoid injury to the plaintiff 
and other persons lawfully in and about said ceinetery 
grounds at that time; yet, notwithstanding its duty: in the 
premises, the said defendant, acting through its Agents, 
servants and employees did not exercise that decree of 
care and prudence in the premises aforesaid, but jon the 
other hand, and on the day and year aforesaid, dug or 
excavated, or caused to be dug or excavated a certaiii grave 
and caused, permitted, or allowed a certain piece of icanvas 
or other covering to be placed over and upon said open 
grave in close proximity to a crosswalk or pathway located 
at or near said open grave, and negligently and carelessly 
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permitted the said open grave to be so covered with- 
0 out due or sufficient warning to advise the plaintiff’s 
wife of anv danger to herself or others lawfullv in 
and about said premises, and negligently and carelessly 
failed to provide a sufficient warning or guard at or near 
said open grave, and negligently and carelessly failed and 
omitted to place a fence around said open grave or to place 
boards or some other solid covering over the same, and 
negligentlv and carelesslv failed and omitted to have and 
maintain some person at or near the said open grave to 
warn the plaintiff’s wife of the dangerous condition exist¬ 
ing therein, and negligently and carelessly permitted or 
allowed the pathway or crosswalk located near said open 
grave over which plaintiff’s wife was passing at that time, 
to become in a slippery and dangerous condition due to 
the mud and water therein permitted to accumulate and 
lay, all of which the defendant knew, or by the exercise 
of reasonable care on the part of its agents, servants and 
employees could have known, whereby and by reason 
whereof the plaintiff’s wife, while exercising reasonable 
care on her part and lawfully proceeding in and over the 
said crosswalk or pathway located as aforesaid, came into 
contact with the aforesaid slippery condition made by the 
mud and water aforesaid, and was caused to slip, fall, 
slide, trip or topple in and on atop of the said canvas 
covering the said open grave as aforesaid; thereby causing 
her to fall to the bottom of said open grave with great 
force and violence. And the plaintiff says, that by reason 
of the aforesaid negligence his said wife was caused to 
suffer contusions of the scalp, back of neck, chest, abdomen, 
back, buttocks, both legs and arms, and a severe nervous 
shock, all of which has caused her to suffer, and she will 
in the future suffer great pain and mental anguish, and 
she suffered an impairment to her nervous system 
10 due to the shock, which impairment is permanent; 

that due to a certain amount of dirt swallowed at the 
time of the fall aforesaid, she developed an ulcerous con¬ 
dition of her tonsils; that she suffered a severe injury to 
her female organs which has caused her and will in the 
future cause her to suffer great pain due to functional 
disturbances, and she suffered a permanent injury to her 
right leg, which became, still is and will remain swollen, 
and she was further rendered sick, sore, lame and dis- 
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ordered. And tlie plaintiff says, that he has bebn com¬ 
pelled to pay out and expend large sums of motney for 
medicines, medical care and attention in and about an 
endeavor to have plaintiff’s wife healed and cured of the 
aforesaid injuries, and he will in the future be compelled 
to expend further sums for the same purpose. And the 
plaintiff further says, that by reason of the injuries to 
his wife aforesaid, he was deprived of her assistance, so¬ 
ciety, companionship and consortion, all to his owp great 
loss and damage. 

Wherefore, the plaintiff brings this suit and claims the 
sum of Five Thousand Dollars ($5,000.00), besides i costs. 

AUSTIN F. CANFIELD’ 

NITA S. HINMAN, 

Attorneys for Plai 

First Plea. 

Filed July 7, 1933. 

****** *j 

i 

i 

Comes now the defendant, Cedar Hill Cemetery 0orpo- 
ration, a corporation, and for plea to the declaration filed 
herein admits that in the forenoon of October 16, H932, it 
was engaged in digging a grave upon a lot adjacent 
11 to the lot in which certain relatives of the pljaintiff 
were interred, but denies that in the digging 6f said 
grave it failed to exercise due care and caution. It denies 
that it allowed a certain piece of canvas or other cohering 
to be placed over and upon the said open grave, and also 
denies that said grave was in close proximity to a jeross- 
walk or pathway. It denies that it failed to give c|ue or 
sufficient warning to the wife of the plaintiff and pthers 
of the presence of said open grave, or that it failed tb pro¬ 
vide sufficient protection or guard at or near said 1 , open 
grave, and denies that it negligently and carelessly failed 
to have and maintain some person at or near said 
to warn the wnfe of the plaintiff of any dangers in 
thereto and it denies that it permitted any pathway or 
cross-walk located near said open grave to be and remain 
in a slippery and dangerous condition as alleged. It denies 
that by reason of any w r ant of due and proper care oh the 
part of the defendant the wife of the plaintiff suffered or 
sustained the injuries in the declaration alleged, or that 
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the plaintiff by reason of any negligence on the part of the 
defendant sustained the damages claimed in the declara¬ 
tion. 

LECKIE & SHERIER, 

1 By JOSEPH T. SHERIER, 

Attorneys for Defendant. 

Second Plea. 

For further plea to the declaration, the defendant denies 
that the wife of the plaintiff exercised reasonable care on 
her part, but oil the contrary avers that the plaintiff’s wife 
was guilty of contributory negligence because it says 

12 whatever dangers arose or resulted from the open 
grave described in the* declaration were open and 

obvious to the wife of the plaintiff and that she was her¬ 
self guilty of contributory negligence in approaching so 
close to said open grave as to make it possible for her 
to fall into the same. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Defendant. 

Joinder of Issues. 

Filed July 17, 1933. 

******* 

Comes now the plaintiff, John Lewis Ball, by his attor¬ 
neys, and joins 'issue on the pleadings filed herein. 

AUSTIN F. CANFIELD, 

NITA S. HINMAN, 

H., 

Attorneys for Plaintiff. 
Memorandum. 

\ 

April 16,1934.—Verdict for plaintiff for $500. 

13 Supreme Court of the District of Columbia. 

Friday, June 29, 1934. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor. Justice, presiding. 


I 
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Upon consideration of the motion filed'herein, for a new 
trial, the same having been heretofore argued and sub¬ 
mitted to the Court, it is ordered that said motion bi, and 
the same is hereby denied, and judgment on verdict ordered. 

Wherefore, it is considered that plaintiff recover 6f the 
defendant herein the sum of Five Hundred Dollars 
($500.00), together with costs of spit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by its Attor¬ 
ney of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a supersedeas bond is hereby fixed in the sum if Six 
Hundred Dollars ($600.00); and a further undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. j 

Memoranda, 

I 

Julv 3, 1934.—Undertaking on appeal approved and 
filed. 

14 Nos. 82820 and 82821, at Law. 

July 12, 1934.—Proposed Bill of Exceptions and Notice, 
filed. 

August 17, 1934.—Bill of Exceptions submitted. 

Order Extending Time to File Record. 

Filed November 6,1934. | 

United States Court of Appeals for the District of 
Columbia, October Term, 1934. 

Original No. 2354. 

Law. 82820; 82821. | 

Susie M. Ball and John Lewis Ball, Petitioners, 

! 

vs. 

Cedar Hill Cemetery' Corp., a Corporation, j 

On consideration of the petition for extension of tijme to 
file the record in the above-entitled cause, it is ordeijed by 
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the Court that the time be and it is hereby extended to and 
including November 15, 1934. 

Per Mr. Chief Justice MARTIN. 

October 26, 1934. 

A true copy. Test: 

! HENRY W. HODGES, 

1 Clerk United States Court of 

Appeals for the District of Columbia, 
[seal.] By MONCURE BURKE, 

Deputy Clerk. 

15 Assignment of Errors. 

Filed November 12, 1934. 

******* 

Comes now the defendant in the above entitled cause and 
assigns for review on appeal errors committed by the trial 
court in the following particulars: 

1. In permitting* the female plaintiff to testify, over de¬ 
fendant’s objection and exception, that she had, prior to 
Hie date of the accident, seen other persons walking in the 
space between the lots in the cemetery, and in refusing to 

strike out such testimonv on defendant’s motion. 

•* 

2. In denving the motion of the defendant for directed 
verdicts in each case on the ground that the plaintiffs had 
not offered anv legallv sufficient evidence to establish negli- 
gence on the part of the defendant as alleged in the decla¬ 
rations. 

3. In denving I the motion of the defendant to direct ver- 
diets in its favor in each case on the ground that the female 
plaintiff was guilty of contributory negligence. 

4. In refusing defendant’s instruction number one. 

5. In refusing defendant’s instruction number two. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Defendant. 

Service of a copy of the foregoing assignment of errors 
acknowledged this 12 dav of November, 1934. 

AUSTIN F. CANFIELD, 

NITA S. HINMAN, 

Attorneys for Plaintiffs. 
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16 Supreme Court of the District of Columbia. 

Wednesday, November 14, 19^4. 

Session resumed pursuant to adjournment. 

Hon. James M. Proctor, Justice, presiding. 

I 

Come now the parties hereto, in each of the above en¬ 
titled causes, by their respective attorneys of record, jand 
thereupon, the defendant, in each case, by its attorney, pre¬ 
sents to the Court its Bill of Exceptions taken at the trial 
of these causes, and heretofore submitted herein, and jbray 
that the same be signed and made of record, nunc pro tunc, 
which is herebv accordingly done. 

W O v | 

i 

Designation of Record. | 

Filed July 12,1934. | 

The Clerk, in preparing the transcripts of record iif the 

above entitled consolidated causes, will embody therein the 
following: 

1. The declarations. 

2. Pleas and joinders of issue. 

3. Verdicts. j 

4. Orders overruling motions for new trials; judgments 
on verdicts; notation of appeals in open Court bv| the 
defendant. 

5. Notation of approval and filing of appeal bonds. 

6. Memorandum of submission of bill of exceptions and 
signing of bill of exceptions. 

7. Memorandum of order or orders, if any, extend- 

17 ing the time for the submission of the bill of excep¬ 
tions and the filing of the transcripts of record. 

8. This designation; and assignment of errors. 

LECKIE & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Defendant. 

Copy of foregoing designation received this 11th ddy of 
Julv, 1934. 

AUSTIN F. CANFIELD, 

NITA S. HINMAN, 

Attorneys for Plaintiffs. 
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IS Supreme Court of tlie District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 17, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein hied, copy of which is made part of this 
transcript, in cause No. 82820 at Law, wherein Susie M. Ball 
is Plaintiff and Cedar Hill Cemetery, a corporation, is De¬ 
fendant, and cause No. 82821 at Law, wherein John Lewis 
Ball is Plaintiff and Cedar Hill Cemetery, a corporation, is 
Defendant, as the same remain upon the files and of record 
in said Court. 

In Testimonv Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 14th day of November, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 

19 In the Supreme Court of the District of Columbia. 

Consolidated Cases. 


Nos. S2820 and 82821. 


Susie M. Ball and John Lewis Ball, Plaintiffs, 

vs. 

Cedar Hill Cemetery Corporation, a Corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered that the above-entitled consolidated 
causes came on for trial before Mr. Justice Proctor and a 
jury on April 12, 1934; Austin F. Canfield and Nita S. Hin- 
man appearing on behalf of the plaintiffs and Joseph T. 
Sherier representing the defendant. 
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And thereupon, the plaintiffs, to maintain the issuesjupon 
their part joined, gave evidence as follows: 

Whereupon, the plaintiff, Susie M. Ball, being called as a 
witness in her own behalf, testified that she and her family, 
consisting of her husband and five children, had livfed at 
1620 Good Hope Road, Southeast, for about two years, j She 
has a married daughter, Mrs. Margaret Miller, who had a 
child which died about three vears ago and who is buried in 
Cedar Hill Cemetery, which is located just across thej Dis¬ 
trict. line in Marvland. The witness thought the grandchild 
is buried in Lot 182, Section 4, since 1931. There are two 
entrances to the Cemetery, by either of which the graye of 
the grandchild might be reached. The witness visited the 
Cemetery every other or maybe every third Sunday, a^id is 
familiar with the cross-walks and by-paths of the Cemdterv. 

On October 16, 1932, the witness, accompanied by her 
20 husband and three grandchildren, the oldest of virhich 
would be seven or eight in August, the next five] and 
the baby will be four in May, went to the Cemetery for the 
purpose of placing flowers on the grave of her grandchild. 
At this point, counsel for plaintiffs offered certain photo¬ 
graphs taken on the morning of the trial. These pictjures 
now show the plot filled in and the grave closed, and that 
no changes had been made since the time of the accident 
with respect to the shrubbery, and so forth, and no changes 
in general conditions of the land. Whereupon, counsel for 
the respective parties stipulated that these photograph^;, to¬ 
gether with the plat, and photographs thereafter produced 
by the defendant, might be used in evidence. 

The witness left her home about 9:30 in the morning! and 
drove with her husband to the Cemetery entering the ijiain 
gate, and drove up through the grounds to the Hardison 
vault, where they left the car and went out on the ceihent 
walk, where some high geraniums were growing along there; 
they had grown up and met over the walk; it had been rain¬ 
ing and she did not want to walk over the flowers because 
they were wet and to keep from getting wet, she leftj the 
walk and went around; they came back to the walk and kept 
on it until they got to the place where they go down to get 
water for the flowers; every one uses that walk; to wjater 
the flowers; they all go down there to the pump; that i}hev 
would have to walk through the flowers if they had stayed 
on the walk; that they did not do it because the flowers \tere 
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wet; it had rained that moraine; and rained practically off- 
and-on the wholb day; that she kept on the walk all the way 
until she 'got to the lot in which the granddaughter 

21 was buried; it being the lot she was going to visit; 
thev were very near to that and would have to go on 

this cement walk to get down to the lot and take this path 
around that way, but instead she went around on the walk 
(indicating), that they used to go down to get water; there 
was a path or cross-walk, or by-path provided there be¬ 
tween those plots for people to walk through; everybody 
used them to go down to the pump for water ; there was a 
patli running down between the daughter’s plot and the 
grave into which she fell. No changes had been made 

22 in the Cemeterv between the time of the accident and 

•/ 

the time of the trial. The witness indicated on Plain¬ 
tiffs ’ Exhibit 2 the location of the granddaughter’s grave. 
The witness came down the cement walk to the point where 
the path led off towards the pump and attempted to go down 
that path. The canvas came out in the path. The grave 
into which the witness fell was right back of the grave of her 
granddaughter; that is, the granddaughter’s grave was be¬ 
tween the cement walk and the open grave, with the space 
between them. After the witness left the cement walk and 


got into the path, she stepped on the canvas. She saw the 
canvas before she reached it and thought maybe thev had a 
new grave that had been finished up and they put that over 
it to keep the rain off. On the side they had the canvas 
covered over this exactly like a grave. Thev alwavs cover 
it, put it over this dirt. She could not say exactly how far 
the canvas extended into this by-path between the Miller lot 
and the lot in which the open grave was located, it came 
over there pretty far. She knew it came away out there and 
she stepped right on it. She saw nothing else there but the 
path and that was covered up. She and her family were the 
only persons present. She had received no warning from 
anybody of the presence of the open grave under this can¬ 
vas. When she stepped on the canvas, she was going to the 
grave of her grandchild to put flowers on it at the head. 
She had a bunch of flowers in her hand. There was a re¬ 
ceptacle on the grave for the purpose of holding the flow¬ 
ers. She usually pulled up the receptacle and got water and 


put it in for the flowers. She was almost to the headstone of 
her granddaughter’s grave when she slipped. 
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23 When asked what happened to cause her | foot to 
slip, she answered: “The only tiling 1 know is that I 

got a terrible knock on mv Jiead, that is all I knowj” She 
went down but she could not tell what caused her ;to slip. 
She had no idea she had gone into an open hole. She could 
not tell what happened. She did not even have a thought; 
she knew she tried to catch herself and threw her arnjis back. 
She really thought she had slipped on the walk. She has 
slipped on the street exactly the same way. She ffelt her¬ 
self slipping right there. Her right foot slipped right on 
the canvas. She weighed about 200 pounds at the time. The 
next thing she remembered was a knock on the sidej of her 
head. When she opened her eyes, she saw she was clown in 
this terrible looking hole. Her tongue was bleeding, i It was 
slit w r ide open. Her husband was beside her at the tijrne she 
fell. He husband was right behind her as she approached 
the granddaughter’s grave. Three men came with a ladder 
and helped her out of the grave and laid her on the grass, 
which was wet. She asked for ammonia. One of the em¬ 
ployees of the Cemetery drove her home in a car. Dr. Cooper 
was called, who prescribed for her. About an hour later 
she went to bed. Dr. Connor was later called in. | After 
using the medicine that Dr. Cooper gave the witness, Dr. 
Connor ordered additional medicine and told the witness 
to keep quiet. The witness’s tongue was split opefn and 
bleeding, menstruation returned, which she had not llad for 
a long time. She was extremely nervous and had a terrible 
bad throat. She was terribly hoarse at that time. Tl}e Doc¬ 
tor pronounced her condition trench throat, caused lj>y dirt 
she had swallowed. She felt as if she were losing her 

24 breath, it was not very painful, but her throat was 
awfully sore. She had no prior trouble of that na¬ 
ture with her throat. She suffered terriblv from the men- 
struation. Her right leg is bad and she suffers with pain 
under her heart, especially when she walks. She d(id not 
suffer in this manner before the accident. She menstruated 
every two weeks for over a year after the fall. The pain was 
terrible. She also suffered pain from her spine wliicjh was 
drove up into the back of her head, so that she could not turn 
her head for the longest time. There was a bruise at the 
end of the spine. She still has a hoarseness in her throat. 
She has a little knot which was left in her throat after the 
fall. The swelling in her throat has gone down a littld. She 

2—6357a I 
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was employed prior to the accident at S. Kann Sons Com¬ 
pany for about ten years. She wanted to quit her position 
and stay at home with the grand-children until she could find 
a good home for them, but the superintendent of S. Kann 
Sons Company told her he would keep her position open and 
that she should come in two or three days a week as thev 
called for her. They kept the position open for her. She 
left in 1931. After 1931 she went back to S. Kann Sons Com¬ 
pany one or two br three days, especially when there was 
any big sales on. Her position was that of saleslady which 
required her to be on her feet eight hours a day. She worked 
in the month of October, 1932 and had worked the day before 
the accident. She tried to work after the accident, but had 
trouble with one of her feet. It swelled at the ankle and 
at the knee. That knee and ankle were injured at the time 
of the accident. She had no trouble of that nature before. 

Whereupon, counsel for plaintiff asked the witness 
25 the following* question: “With reference to this path 
between the Miller plot and the plot where you fell: 
on other occasions when you have been to the cemetery had 
you seen people talking in and out and over that path?”, to 
which question counsel for the defendant objected, but the 
witness answered “Yes” before the Court ruled upon the 
objection. Counsel for the defendant then moved to strike 
the answer; whereupon the following occurred: 

“The Court: Just a moment. Before, you say? 

“Mr. Sherier: Yes, sir. 

“Mr. Canfield: Before the accident, yes, on the occasions 
of her other visits to the cemetery. 

“Mr. Sherier: What other people may have done certainly 
is not the test of negligence or contributory negligence in 
this case. 

“The Court: I think the question, Mr. Sherier, is whether 
it was a path allowed to be used by people. 

“Mr. Sherier: This was just the grass. 

“The Court: Well, I know that may be, but it was a by¬ 
way for people to go over. I think I will permit it. 

“Mr. Sherier: You will allow me an exception? 

“The Court: Yes.” 

“The Witness: Yes, that is the way we went to get the 
water.” 

There was no cement path at that particular point over 
which people could walk. It was down on the green grass all 
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the way to the tree and it was over that course that people 
walked. If you didn’t do that, you would walk on the graves. 

On cross-examination, the witness testified that it began 
to drizzle between 9:30 and 9:45 while she was in the 

26 cemetery. The accident happened about 9|45 on 
Sunday morning. It had rained before that time 

enough to wet the trees and it had rained several dqys be¬ 
fore that. It had rained practically the whole week. When 
asked where was this mud which you have alleged iiji your 
declaration, the witness answered it must have beenjunder 
the canvas. The mud that caused her to slip was undjer the 
canvas. The canvas was at the open grave. She did not| know 
it was an open grave before that. She thought soipebodv 
had just been buried and they put the canvas over it t|) keep 
the mud off the lawn. There was a considerable pile ofj earth 
around the grave which was covered over with canvgs the 
same as the grave was. The pile of dirt was about half as 
tall as the witness. She saw the piece of canvas before she 
stepped on it. It extended out on the path where she was 
walking. When asked, 4 ‘ Could you have stepped around it, ’ ’ 
she answered “No. I walked right on it.” The cpnvas 
covered the whole grave and extended out half-way cpn the 
walk. It was as wide as the grave. If she had stepped 
around it she would have gone into or on to her grand¬ 
daughter’s grave. She walked around that way to go to 
the granddaughter’s grave. In reaching the grav<£ into 
which the witness fell, it was necessary to pass beyoijd the 
monument at the head of her granddaughter’s grav^. On 
the morning in question, she came in the main entrance and 
went up the driveway and stopped at the Harrison vault; 
the lot did not extend down to the cement walk; you; have 
to go over a grassy lawn to get to Catherine’s grave; her 
daughter’s lot came off the walk; the open grave whs im¬ 
mediately behind her granddaughter’s grave; when you get 
back to the open grave you have to pass between the monu¬ 
ment at the head of her daughter’s grave in the back.! She 
got off the walk and went down that path she always 

27 used when she went to get the water; it was a| path 
back of the tomb and was covered with greep sod. 

The space between the lot in which the granddaugljter’s 
grave was located and the lot in which the open grave was 
located was covered with grass or sod. When asked if ihere 
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was anv reason whv she should not have gone to her "rand- 
daughter’s grave by means of the cement walk rather than 
around back of the grave through the grounds, she answered, 
“I didn’t go all the way back. I came right down that path 
we alwavs went down for the water.” 

“Q. The question is, was there any reason why you should 
not have come onto that lot from this cement walk; was there 
anything to prevent you from using the cement walk? A. It 
stops right at her 1 lot. You have got to go on the lawn. 


“Q. And the lot comes right up flush to this cross-walk? 
A. Xo, it doesn’t go there. 

“Q. Isn’t there a lot between your lot and the crosswalk? 
A. No. 

“Q. So that all you had to do was to leave this walk and 
go immediately to your granddaughter’s lot? A. No. I 
told you I went down that path when I got off the walk. I 
took the path. I had to get off the walk to go to Catherine’s 
grave. 


“Q. Why did you come back of this place? 

*28 A. Here is the concrete walk and here is a path, 
and I got off the walk and went right down the path, 
right down to Catherine’s grave (illustrating). 

“Q. And you got off the walk? A. Yes. 

“Q. Didn’t you come in over here (indicating)? A. No. 
I came in on the walk and I came around from these flowers 
to that point. 

a # a 

“The Court: I think it (the plat) helps to test her recol¬ 
lection. If she does not understand the map, let her say so. 

“The Witness: I don’t. It looks like balloons to me. 

“Q. What is there about this space in her- (indicating) 
that indicates this is a walk? A. Nothing to me at all, 
there. That doesn’t give me any idea of a walk there at 
all. It looks to me like that would be three moons or three 
suns. It looks like that to me, but it doesn’t look like a 
walk. ’ ’ 
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There is a hydrant immediately on the cement w<jilk from 
which visitors may obtain water for decorating graves. 
The witness followed the cement walk until she reached the 
Miller lot and then went off the wide walk on to a little 
path which led back to her granddaughter’s grave <jmd that 
is where the accident happened. There are two! cement 
walkwavs leading to the granddaughter’s grave, by either 
of which the grave might be reached. The flower container 
on the granddaughter’s grave is between the headstone of 
the grave and the cement walk. All the graves rjm back 
towards the cross-walk; the other grave is back! of the 
Miller lot; there is a pathway to get bad]: there, 
29 back of the granddaughter’s grave walking right 
into the tomb; thev had the canvas half-whv over 
the path and it covered all the side of the dirt up; she left 
the cross-walk (indicating)—she didn’t get the 'flowers 
down, less any water. j 

When shown a photograph indicating the condition of 
the grave the day after the accident and asked, “Wasn’t 
the dirt piled up there with the canvas over it as indicated 
here?”, she answered, “No”. When asked if anyicanvas 
was there, she answered: “It was even clear o\[er the 
grave.” The canvas was on top of the dirt. Her h|usband 
went to the grave side with her and was there wljen she 
fell in; he was right back of her and if he reached out he 
could have touched her. i 

The witness had to get off the cement walk on to the lawn 
to go directly to her granddaughter’s grave. The grave 
into which she fell was in a lot belonging to some oge else 
and located back farther from the cement walk than the lot 
in which her granddaughter’s grave was located. 

Dr. Moore, in company with Dr. Connor, examined the 
witness on several occasions. Four X-ray pictured were 
taken. They showed no fractures. 

When she left the sidewalk and went off on the ground, 
it was necessary for them to walk in the path or elde she 
would have had to walk over the lot of somebodv elsd; that 
path runs all the way to that water, and when Mrs. Miller 
is out there she takes that walk to go down to the \i~ater; 
there is a walk to the hydrant; they always go on the! lawn 
walk, on green grass; it is grass clear up to the pump;!there 
is no cement walk thereon which you walk to go tjo the 
water. They always walked on the grass. 
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:;0 Before decorating the grave, the plaintiff always 
went to the' grave, took up the flower container, went 
to the hvdrant, filled the container with water and then 
put the flowers in the container on the grave, but on the 
occasion of the accident she didn't even get to the grave. 

Thereupon, Lloyd S. Stewart, a witness called on behalf 
of the plaintiffs, testified in substance as follows: He is a 
photographer and on the morning of the trial, at the re¬ 
quest of counsel for the plaintiffs, made certain photo¬ 
graphs which he identified as Plaintiffs ’ Exhibits 1 & 2. His 
attention was called to the grave immediately behind the 
Miller lot. He made measurements from the headstone on 
the Miller lot to the extreme end of the adjacent lot. The 
distance from the Miller headstone to the adjacent lot, the 
witness would say, is three feet. The measurements were 
made with a six-foot rule. The witness saw the grass plot 
between the Miller lot and the lot in which the grave was 
located into whibh the female plaintiff fell. He had seen 
the grass that morning; it had been worn down. Instead 
of walking across the grass, the people generally walk be¬ 
tween the two stones. The path had been used as a pas¬ 
sage-way—the grass was worn down shorter in this place 
than it was at others; his photographs show that in places 
(indicating), and indicates the open walkway through 
there; that he never saw anybody walk through that space. 
There is a cement walk there which comes pretty near the 
Miller lot. The foot of the Miller lot, the witness would 
judge, was about three feet from the cement walk. From 
the head of the lot to cement walk is 12 feet, and when 
asked: “You can leave the walkwav and go right to the 
Miller lot?”, the witness answered: “I sav, if vou 
31 wanted to walk on the grave, you could. 

“Q. But you could walk into the side of the grave ? 
A. Well, I don’t know where the end comes to as far as that 
part of it is.” 

It is onlv a foot from the cement walkway to the Miller 
* •/ 

lot. 


Thereupon, John Lewis Ball, the male plaintiff, being 
called as a witness, testified in substance as follows: He is 
the husband of the co-plaintiff and had lived at 1620 Good 
Hope Road, S. E. for close to two years prior to the acci¬ 
dent. He observed that it had rained on the morning of 
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the accident, but he would not say it was raining at 7 
o’clock. The witness, his wife and three grandchildren, 
went to the cemetery in the automobile of the witness] They 
entered by the main gate and parked their car near the 
Harrison vault. He drove right beside the walk tha: leads 
up to the elevation of Catherine’s grave. When tlipy got 
out they noticed that the flowers were overlapping thje walk 
lo such an extent that if they walked through them they 
would have gotten wet, so thev went around to the right of 
the flowers and took the cement again, proceeding until they 
got as near Catherine’s grave as they could without getting 
off the walk, then they come off the walk and proceeded 
down towards the grave over the grass and sod to jget in 
back of the grave where you go to put the flowers onL The 
witness identified Plaintiffs’ Exhibits 1 & 2 and pointed out 
the Miller headstone. lie indicated the point at which 
he left the cement walk to proceed around back pf the 
granddaughter’s grave. They went right over the sod. 
There was no cement or cross-walk over that sod. iThere 
was nothing but the wet sod. There was no by-path 
32 or section over which the witness could pasi. He 
had to pass over the sod to reach the lot. jThere 
was a patli behind the lot which runs directly back jof the 
three tombs; that he saw other people walking ovpr the 
sod (indicating); that he had been to the cemetery to 
visit the grave every two or three weeks, and had seen 
other people walk over that path. He never took any 
particular notice of where they were going. They Would 
be walking around visiting the different lots. Qn the 
day of the accident there was an open grave covered 
with canvas behind the grave of his granddaughter.! The 
distance between the open grave and the granddaughter’s 
grave was about thirty-six inches. On the morning pf the 
accident he followed his wife down over this sod to the 
corner of the crosswalk. When they got down there | there 
was no walk and witness and his wife walked off likp that 
(indicating) and headed right in here, and that is where 
the accident happened, and his wife was in front of him and 
the three children behind him. The only thing he siw on 
the ground was a piece of canvas laying about ten or tkvelve 
inches out into the by-path on which the witness and his 
wife were walking. The witness had not got to the by-path 
yet. His wife was ahead and she got to it first. The can- 
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vas was laying right across the by-path. It extended along 
the path 8 or J) feet. There was a larger canvas over a pile 
of dirt. There were two pieces of canvas. The smaller 
piece extended directly in back of this tomb about 12 
inches towards the tombstone on the granddaughter’s 
grave. He saw nothing on the grave besides the canvas. 
There was no fence around the grave nor did he see any 
boards or slabs of anv kind, and there was nobody there 
to advise the witness that there was nothing under- 
33 neatli the canvas. Just as the witness and his wife 
reached the cornerstone of the granddaughter’s 
grave, his wife seemed to slip and before he could grab her 
she was gone down in the grave. He noticed her throw her 
arms up as if it were slippery there. He grabbed for her 
but missed her. The canvas went down with her. It went 
down and lapped over the end. He noticed where a piece 
of earth gave ’way on the corner of the grave. It went 
down into the grave. The flap of the canvas extended over 


the end of the grave. 

Indicating to the jury on the picture, the witness stated 
the open grave was right out to the by-path; the canvas 
extended over, the flap over the end of the grave; after 
his wife fell it was 6 or 8 minutes before he could summon 
help. He didn’t go down in the grave immediately, be¬ 
cause it would have been foolish with three children run¬ 
ning around there; while there he noticed something like 
a hole, a mark where someone had slipped over towards 
this place (indicating) that had broken away under the 
weight of something and it had given away. He examined 
the grass or the soil, and it was slightly yellow on the 
grass, over towards the grave which gave way. The canvas 
which was over in the by-path went down in the grave. 
The canvas went down into the grave at the corner that 
broke off. Two bovs came to the grave, which was twenty 
or twenty-five minutes after she fell in; she was not con¬ 
scious when they took her out and she was bleeding, very 
shook up and in a very nervous condition. One went to 
get a ladder and the witness and the boys got his wife out 
of the grave. The grass was wet at that time. Mrs. Ball 
was taken home in the automobile of the witness, driven 

bv one of the attendants of the Cemeterv. Dr. 
% * 

34 Cooper was called but made only one visit. In the 

afternoon of the same dav, Dr. Connor was called 
in. His wife’s tongue was cut and bleeding and she was 
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suffering with her left side and also her right ldg and 
right knee. She remained in bed six weeks. Hp wife 
weighed about 200 pounds at the time of the accident. 
Prior to that date her health had been good. She had 
worked for S. Kahn Sons Company for about 101 years 
as a sales lady. The witness’ daughter took care of Mrs. 
Ball during her illness. Witness incurred doctors!’ bills 
and X-ray bill as a result of the accident to his w T ifd. He 
kept no record of the medicines he bought. Thought jnaybe 
that it would amount to $20.00 or $25.00 and the jX-ray 
bill was $35.00. j 

His wife is very nervous at the present time; fronji time 
to time suffers greatly with her throat ; she still puffers 
with swelling of her right ankle and her right knee, as 
well as pain under this left arm. She did not suffer with 
those things before. That he was deprived of her society 
for over a year. 

On cross-examination, the witness testified that tip acci- 
dens happened about 9:30 in the morning. The witness 
saw a pile of canvas and did not raise it up to s(je but 
imagined there was dirt under the canvas. After hp wife 
had fallen in the grave, he saw some galvanized tubs be¬ 
side the grave. When asked- j 

“Q. They were there at the time your wife fell ip? A. 
I don’t know that, but no one put them there becajuse I 
was the only one up there.” 

One of these tubs was about the center of the grave and 
the other two feet from the end. The piece of chnvas 
35 extended about 12 inches into the space between the 
lots. It was about 16 inches from the end df the 
canvas to the nearest point of the open grave. The end 
of the canvas extended about 12 inches beyond the epd of 
the grave—12 or 14 inches beyond the end of the grave 
over into the by-path. This path is 36 inches wide.! The 
nearest point of the grave to the end of the camias is 
about 14 to 16 inches. j 

The plaintiff’s wife made no investigation and did noth¬ 
ing to determine what was under the canvas. She stepped 
right on it, assuming it was solid ground. He saw the 
ground was very wet. When asked, ‘ ‘ Did you see any mud 
or water there,” the witness answered, “I saw mhd, a 
mark made by a piece of light clay, where something had 
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slipped on it.” That was right at the end of the grave. 
All of grave was covered with canvas. 

As nearly as lie could see—he was behind his wife—all 
of the grave was covered by canvas. After the accident, 
the canvas lapped down in the grave. It lapped down until 
it reached the bottom. The canvas was still in the grave 
when the witness got out, after assisting his wife. Two 
men helped the witness get his wife out of the grave, and 
another employee of the Cemetery brought some ammonia 
to Mrs. Ball. 


Whereupon, Mary Elizabeth Miller, a witness called on 
behalf of plaintiffs, testified as follows: 

That she is the daughter of the plaintiffs, the wife of 
Malcolm C. Miller, to whom she was married for about 
seven years; that it is the daughter of this witness, Cath¬ 
erine Mav Miller, who was buried in Cedar Hill Cemetery. 
The lot in which the child was buried belonged to Mrs. 
Miller, mother-in-law of the witness. The witness was not 
with the plaintiffs on the day of the accident. After 
36 the accident, the witness went to the home of her 
mother, whom she found greatly excited. Mrs. Ball 
complained of her back and neck at the time. She had 
some real light 1 bruises on her back and her legs were 
swollen terribly; she remained in bed six weeks. The wit¬ 
ness gave her the treatments prescribed by the physician. 
The second davi her mother began complaining about her 
throat. On the fourth day the Doctor pronounced her con¬ 
dition Trench throat. Her mother started to improve about 
the fourth week, but she has always complained about her 
throat ever since. There are still some traces of swelling 
in her throat. 


Whereupon, Dr. Jack A. Conner, a witness called on be¬ 
half of the plaintiffs, testified that he had been practicing 
his profession since 1918. He first treated the female 
plaintiff on October 16, 1932, at her home. She gave the 
history of having fallen into an open grave and stated 
that she lost consciousness some time after the accident 
on her wav home. She had contusions of the back of the 
neck; the entire back, including buttocks, her legs and 
limbs, and of the left side of her chest and left breast. 
She also complained of a scratchy sensation in her throat, 
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stating that sonic dirt had gotten into her throht. She 
was very nervous and complained of severe pain. The 
witness prescribed some capsules for pain and advised the 
female plaintiff to stay in bed and apply liniment to the 
bruised areas, and a light diet, a cathartic, and lold her 
to gargle her throat. j 

On October 30th, Mrs. Ball told the witness ^he had 
had a slight bleeding since the accident, but on tjiis day 
it was very profuse. It was the first she had had 

37 in six months. She was 46 years old. In the ppinion 
of the witness, the condition was started ut> again 

by the nervous shock. i 

I 

On the 21st of October, there was an ulcer on the left 
tonsil and on the 23rd she had an ulcer on both Itonsils. 
The ulcerous condition was an infection that had invaded 
the tissues, a cut or an abrasion that the dirt had pro¬ 
duced. That condition was all right on November 6th. 
So far as an examination of appearances went, the condi¬ 
tion cleared up. She suffered pain from the areas de¬ 
scribed by the witness as contused, especially the lqft side 
of the breast, left shoulder, and the back of the neck. 
The witness ordered X-ray pictures taken, which disclosed 
no fractures. There was a swelling in the front of the 
patient’s neck, the cause of which the witness has nbt been 
able to determine. 

On December 30th, she complained of a marked | swell¬ 
ing of her right leg, and that the swelling then involved 
her whole body; that since that time, the right le|g had 
ached continually. Witness felt that there was a!possi¬ 
bility that the bruise may have injured the blood vessels, 
and there would be a swelling analogous to a varicode vein 
or something of that kind. He thought the condition was 
due to the injury sustained as a result of falling into the 
grave. 

On March 17, 1934, she complained of pain under the 
left side, just under the breast and her throat felt dry; 
she had a hacking cough and a swelling of the right | ankle 
and the knee; she was nervous, excitable, irritable!, and 
did not sleep well, and had a vaginal discharge. Witness 
could not say whether the condition of the female plaintiff 
was permanent. The bill for witness’ services was ^75.00. 

38 On cross examination, the witness stated thht the 
history of the case indicated to him that the female 


i 

i 


28 


CEDAR HILL CEMETERY VS. SUSIE M. BALL. 


plaintiff was passing through change of life. During that 
period skipping is a common experience. The condition 
may have been caused bv anv number of things other than 
the accident. The condition of the throat might have been 
caused in any number of ways. It is his opinion that the 
condition of her throat is due to the dirt getting into it. 
It is a very common thing to find patients with infected 
tonsils from no apparent cause. So far as indicated by the 
X-ray pictures, there was no permanent injury. The 
bruises on the limbs of the female patient had entirely 
cleared up before the swelling began. There were no 
bruises at the time the swelling commenced. Witness has 
seen cases of swelling of the limbs where there was no trau¬ 
matic injury. It quite frequently happens that stout peo¬ 
ple when required to stand for a long period of time are 
afflicted with swelling of the lower limbs, and the female 
plaintiff’s condition in that respect might have been due 
to excessive standing rather than the accident. He feels 

that he can sav with certaintv that the condition of her 

%> •' 

limbs and the swelling was due to some condition of the 
blood vessels caused by this fall because prior to the fall 
she did not have any swelling and then she had the fall 
which bruised the limbs and he saw evidences of the bruises 
the whole length of the limbs; she was black and blue, and 
he knew that contusions injure tissue. 

On redirect examination witness testified that Doctor 
Moore made one or more examinations of the female plain¬ 
tiff, in conjunction with the witness. Doctor Moore 
39 is a diagnostician and his standing is verv good in 
the community. The witness and Doctor Moore 
agreed on the conditions found. 

Whereupon, Francis R. Swann, a witness called on be¬ 
half of plaintiffs, testified, in substance, as follows: That 
he was employed by Cedar Hill Cemetery in October 1932 
as a care taker. On the Saturday before the accident, the 
witness had covered up the grave into which the female 
plaintiff fell. It was around 4:30 in the afternoon. The 
grave had been dug and the dirt thrown out and the wit¬ 
ness put the canvas over it; that he didn’t know who gave 
him his order to put canvas on; if he had any order, it vras 
by the foreman: you were expected to cover them up. If 
he had been sent there by somebody of the Cemetery to cover 
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up that grave, he would not have covered it up: his|recol¬ 
lection was that he had orders to cover all graves overnight. 
There was going to be a funeral on Monday morning. He 
does not remember who gave him orders to cover the grave. 
It had a canvas over it, right over the grave. He dojes not 
know who assisted him in putting the canvas over the 
grave. Lots of times the employees would go to tli^ shed 
and get the canvas and if they had a canvas on the ground 
they would take that one and put it on the gravel He 
does not remember where he got the canvas on the occasion 
in question. He had only one piece of canvas over the 
grave. The canvas covered all of the pile of dirt aijid the 
grave. The pile of dirt was lying south of the grave. All 
of the dirt was close to the grave. There is a 3-footj walk 
between the two lots; a little soil was laying around ojn top, 
which is usually wet from the rain. The soil wajs just 
40 splattered up when the grave was dug. The griive in 
which the female plaintiff fell is directly back of the 
lot in which the granddaughter’s grave is located. The 
grave was 92 inches long and 8 feet deep. Canvas comes 
right over the dirt, covers the grave, the way it comes 
over. There is a walk 3-foot wide between the lots. The 
purpose of the walk is to walk on instead of walking on 
people’s graves and things; it was used as a walk at that 
time and was 3 feet wide. That space was used as a! walk 
at the time of the accident. The grave in which the plain¬ 
tiff fell is 10 inches back from the line of the lot. | The 
space between the lots was covered with grass at thd time 
of the accident; that he remembered that on the after¬ 
noon referred to the canvas extended out into the by-path. 
Generally, a little dirt is always spilled on the grass, j The 
witness saw some dirt on the grass the evening befoije the 
accident. He kicked a little of the dirt back. The canvas 
was put over the dirt. Nothing else was put down. Tpliere 
was no fence about the grave and nothing indicated tljiat it 
was an open grave. The grave was covered all over when 
he left. There is always dampness next to the bottom of a 
grave. He has no recollection of the condition of the soil 
on the occasion in question. The soil was sandy and was 
a little damp—that was all. Does not remember whether 
there was any rain on the morning of the accident. had 
seen persons walking over the by-path between the lots on 
other occasions. He was shown plaintiff’s Exhibit l T o. 1 
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and identified it as a picture of the Miller lot. The Miller 
lot runs almost to the circle, where the circle comes around. 
It comes within a short distance of the circle. There is no 


cement walk to take you right to the headstone of the 
Miller lot. In order to reach the headstone you have to 


get off the concrete walk and come around (indicating on 
photograph) until you reach the walk behind the head¬ 
stone; that he had seen other people doing that prior 
41 to the date of the accident from time to time. The 


witness was not present when the accident happened. 

He was asked what was the practice of the employees and 

what was the custom of the employees in the cemetery of 

drving canvas out from time to time. He answered: “Some- 

times we would hang them on the fence and when we got the 

fence filled up we would have to take them and spread them 

on the lawn to let them drv.” There were occasions when 

% 


he had spread canvas on the open lawn to dry. He was 
discharged in 1933 because he did not help take a tent 
down on a Sunday, but lie holds no prejudice against the 
Cemeterv. 

w 


On cross-examination, the witness testified as follows: 
That he was at the back of the Cemeterv on Sundav morn- 
ing when the accident happened. He did not remember any 
rain falling on that morning nor anv the night before. The 
grave into which the female plaintiff fell was dug by Schorb. 
It was finished on Saturday evening. The grave was 3G 
inches wide. The pile of dirt coming out of the grave ex¬ 
tended back about 4 feet and in the middle of the pile is 
about 4 feet high, and would be about 10 feet long. It ex¬ 
tended about a foot beyond each end of the grave. There 
would be 8 or 10 tons of dirt in the pile. The pile of dirt 
could be verv clearlv seen. He never saw water in the hot- 
tim of anv grave in that section. This section is located on 
a hill and drains in every direction. He never saw no water 
or mud about the grave on Saturdav night. There was 
some damp dirt laying there—mud like. If it was raining 
it would get all moist. It did not rain oil Saturdav night 
to his knowledge. The Miller lot runs back towards the 
cement walk—it runs right up to the cement walk. The cir¬ 
cular walkway or the cement walkway leads right into the 
Miller lot. The bushes are always wet in the morning. 


He never saw one that wasn’t. 


There is a space of 46 inches 


from the inside end of the Miller lot to the nearest point of 
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the open grave on the adjoining lot. Canvas was 
42 stretched under the pile of dirt as was always klone. 

There are no persons buried in the apex formed by 
the circular cement walk. i 


A certified copy of the United States Weather Rjeport 
for the District of Columbia was introduced into evidence 
at this point. Among other things, it showed “precipita¬ 
tion inches” from 8:00 a. m. to 8:00 p. m. on Octobeii 16th 
.08 of an inch. It showed no rain on the 7th, 8th, 9th] 10th 


and 12th, 14th and 15th, with only a trace (interpreted on 
the map as too small for measurements) on the 11th and 
13th. The total precipitation for the month of Octjober, 


1932, was 7.40 inches, which is 4.56 inches over normal 
for that month. The total amount of rainfall as sho\yn on 


the map from the 1st of October until midday on the! 16th 
is 3.98 inches. 


Thereupon Sylvester Long, a witness called on behalf 

of the plaintiffs, testified in substance that he was employed 

at the Cedar Hill Cemeterv until the earlv summer of 1932 

+ * 

and was familiar with the layout of the grounds. A space 
was left between the plots, which space, although cohered 
with grass or sod, was used as a by-path. He never heard 
any instructions given by the superintendent or manager 
of the cemetery as to how graves should be covered* nor 
had he ever heard instructions given as to putting slabs or 
solid tops over the graves. Upon cross examination h^ tes¬ 
tified that there were a great many cement walks through¬ 
out the cemetery that were used by persons to go intd the 
cemetery to visit graves. j 

Thereupon, Margaret E. Miller was recalled as a wifjness 
for the plaintiffs and upon being shown plaintiffs’ Exhjibits 
1 & 2, identified them as pictures of the Miller lot. ! She 
owns a grave site adjoining the grave of her ijaby. 
43 Her sister-in-law and her baby are buried inj the 
same grave. There is a small plot of ground between 
the end of the Miller lot nearest the cement walk in wjhich 
there are no graves. The plaintiffs thereupon offered in 
evidence a conveyance to Catherine E. Miller, the motjher- 
in-law of the witness, of sites 5 and 6 in Lot 182-A in Sec¬ 
tion 4, containing 66 superficial feet. This is known as the 
Miller plot. The plaintiffs thereupon offered in evidence 
a deed conveying to the witness, Margaret E. Miller land 
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Malcolm C. Miller, site 1 in Lot 181-A in Section 4, contain¬ 
ing one grave site. The witness visited the cemeterv every 
Sunday and sometimes during* the week. The witness had 
seen people walking* in and out between the burial plots 
prior to October 1G, 1932. The flower container is usually 
near the head of the grave. In placing* the flowers in the 
container, the witness usually went to the grave, obtained 
the flower container and then went to the hydrant for water. 
The Miller lot is almost two feet from the cement walk. 
It is pretty nearly that far. By stepping about two feet off 
the cement walk vou can get on to the grand-daughter's lot. 
There is no space on the side of the grave where you could 
walk and decorate the grave. There was no reason whv the 
baby’s grave cbuld not have been decorated by stepping 
from the cement walk to a point opposite the grave. In 
order to decorate the baby’s grave, it was not necessary to 
go back into the space between the Miller lot and the lot in 
which the open grave was situated. By following the 
cement walk the baby’s grave could be reached and 
decorated. 

Thereupon, Joseph S. Crane, a witness called on behalf 
of the plaintiffs, testified in substance that he is a consult¬ 
ing civil engineer. He visited the cemetery and had 
44 pointed out to him the location of the •Miller grave. 

He stepped down to the blackboard to the map; in¬ 
dicated he remembered the circles; and was asked whether 
or not he was able to ascertain whether the head of the 
Miller plot ran from the head into those two circles; he re¬ 
plied the only way he could answer that was by taking these 
two lots that are here. There are two markers indicating 
the boundaries of these lots; he wrote the names down, 
one was Bladen and the other Mullen; there were two cor¬ 
ner posts there to indicate the boundaries of these lots 
and in addition to that there are two little foot markers, 
which he saw. These two lots stopped here (indicating on 
the map) nine feet down; if you ran a straight angle from 
that marker to the end of the Miller plot, it would come 
straight down to the apex of the angle and would be ten 
feet four inches; he then indicated to the jury on the map 
where he found the markers and stated it was ten feet and 
four inches from a line drawn across from the bottom of 
the Bladen andi Mullen plots and then perpendicular down 
to the apex where the two circles meet; having in mind the 
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nearest edge of the Miller plot as it was pointed out :o him, 
the nearest distance would he two feet and two incites; he 
measured from a corner marker to a line parallel toj a cor¬ 
ner marker the distance is three feet; there was a| metal 
disc over the babv’s 2 ;rave; the measured distance from 
the line of the grave to the marker on the grave, which was 
nine feet eight inches, and it is nine feet live incliesj to the 
sidewalk, and from here this line extending* over ito the 
concrete walk is three feet six; that it would he thrbe feet 
six inches from the end of the Miller lot on a straight angle 
over to the cross-walk. The nearest distanc^ from 
45 the concrete walk to the Miller lot is two fc|et two 
inches. The distance between the Miller plbt and 
the plot directly back of it in which the open grate was 


located is three feet. On cross examination, the \j 
testified that the nearest point of the Miller lot 
cement walk was two feet two inches and that one 1 
that sidewalk could step right on to this two-foot tw 
strip of ground adjoining* the Miller lot. At this po 


ritness 
to the 
saving 
o-inch 
nt the 


Miller lot is just two feet two inches from the cement walk. 

Thereupon, James H. Boyce, a witness called on behalf 
of the plaintiff, testified that lie is a buyer for S.j Kami 
Sons Company, by which concern Mrs. Ball had been em¬ 
ployed for about eight or ten years. The official records of 
S. Kami Sons Company showed that the female plaintiff 
worked one day during the week ending October 21|, 1932. 
She did not work after the 16tli of October. Her weekly 
salary was $13.50. 

Whereupon, the plaintiffs having announced the close of 
their case, the defendant moved the Court to direct a 
verdict in its favor on the grounds, first, that the testimony 
of the plaintiffs did not disclose any actionable negligence 
on the part of the defendant, and, second, that the plaintiff 
herself was guilty of such contributory negligence as to 
bar any right of recovery on her part. The Court over¬ 
ruled the motions of the defendant, to which action of the 
Court the defendant duly excepted, and said exception was 
noted upon the minutes of the Court. j 

Whereupon, the defendant, to maintain the issues) upon 
its part joined, called as a witness in its behalf Cjharlie 

3 —6337 a 
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Paragan, who testified in substance as follows: That he is 
a clerk in the Bureau of Internal Revenue and owns 
46 a burial lot in the Cedar Hill Cemetery. He recalled 
being present in Cedar Hill Cemetery when the fe¬ 
male plaintiff fell into a grave. He first went to the ceme¬ 
tery between 9 and 10 o’clock to visit the grave of his 
mother, who had recently been buried and whose grave 
was very close to the grave in which the female plaintiff 
fell. He did not think it had rained that morning. Between 
9 and 10 o'clock the grave was open; the earth was piled up 
on one side of it; it was quite a deep grave and he went over 
to the grave because he was interested in the soil; his 
mother had been buried there just a little while before that 
and he went over and looked in; it was quite a deep grave 
and the dirt was piled up as they usually pile it—it was 
piled up very high; there was no canvas over the dirt at 
that time. He went back to the cemetery later the same 


day and after the accident had occurred. This grave into 
which the female plaintiff fell was right near the site be¬ 
longing to the witness and there were some people talking 
about the accident. The earth about the grave was drv, 
he thought; it was not raining and the witness saw no water 
or mud about the grave. The witness was shown certain 
photographs, which he recognized as correctly representing 
the cement walks at that portion of the cemetery. On cross 
examination, the!witness could not state just where he stood 
when he looked into the grave; he just walked up and looked 
into the grave to see what the condition of the soil was. 

The witness did not remember the by-path near the 
grave; there is a cement walkway that runs up and down 
there. There is a cement walk that runs up on the west 
side and one that runs over here on the opposite side. 
47 He did not stand on the cement walk and look into 


the grave; the walk is not that close; you could not 
stand on the cement walk and look into the grave. 

When asked if he left the cement walk and went over one 


of these by-paths to look in, he answered that he did not 
remember any by-paths there; he just walked up to the side 
of the grave opposite the dirt; there was dirt on one side 
and there were some tubs and tools and things they dug the 
grave with, and he believed there were some boards. There 
were no boards laying across the grave. In response to a 
question by the Court, the witness stated that he saw some 
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tubs and tools—washing tubs, he supposed, to jtake the 
dirt out with some picks and shovels and whatever tools 
they needed laying at the end, and the dirt was ovjsr on the 
other side. lie did not recall the number of tubs, but re¬ 
membered some tubs being there and tools and things they 
used to dig the grave with. 

Whereupon Otto Minear, a witness called on behalf of 
defendant, testified in substance that he was employed as 
Manager of Cedar Hill Cemetery during October, 1|932, and 
was so employed at the date of the trial. He was not} present 
at the time the female plaintiff fell into the grave but went 
to the scene of the accident shortly afterwards aifd found 
Mrs. Ball in the grave. She was sitting on a tub which thev 
used to put soil in; Mr. Ball was down in the grave with her. 
On one side of the grave there were two other galvanised tubs 
with soil in them. On the other side of the grave, there was 
the dirt piled—probably several yards of dirt—that came 
out of the grave, laying on a canvas or sheet. The grpve was 
8 feet long, 8 feet deep and 40 inches wide. It wai larger 
than the average grave. Approximately 9 yards j of dirt 
was piled on the side of the grave on a canyas. It 
48 is the practice in digging graves to place a $heet of 
canvas or strips of canvas beside the gravje, onto 
which the earth is thrown from the grave. This practice is 
followed to prevent the earth from getting on the gnfss. The 
top soil is placed in three or four galvanized tubs and re¬ 
tained to be put back on the top of the grave, so that there 
will be good soil for future seeding of sod. The top jsoil, on 
the occasion in question, was put into these galvanized tubs. 
The soil on the day in question was dry—there had lj)een no 
rain that morning. There was no canvas in the gravje when 
the witness arrived—there was a strip of canvas across one 
end of the earth that had been taken from the grave.! This 
strip of canvas was across the end of the pile of dirt Nearest 
the concrete walk; the balance of the dirt was open tjo view 
and the grave was likewise open. After the accident, the 
witness asked Mr. Ball how it happened and he replied that 
he did not know. Mr. Calfee and Mr. Whathen were at the 
grave when the witness arrived. There was no mud or 
water about the grave. 

| 

I 

On cross-examination, the witness testified that lie was 
present at the Chinese funeral at about 12 o’clock on t^ie day 
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of the accident. He was on his way from the Chinese funeral 
back of the office when he learned from one of the laborers 
about the accident. The laborer was on his way to the barn 
to get a ladder to get Mrs. Ball out of the grave. He thought 
Mr. Ball and one of the employees of the cemetery helped 
Mrs. Ball out of the grave. When she was taken out, she was 
helped into her car. She was given some spirits of ammonia 
while she was in the grave; Mr. Calfee had a first-aid kit in 
his car and he went and got the ammonia. 

49 The digging of the grave was started Saturday 
afternoon but it was not complete until Sunday morn¬ 
ing. Xo dirt had been carried away from the grave prior to 
the time of the accident, and nothing had been put over the 
dirt to cover it It is not usual to cover it up; graves are not 
left open all the time. 

When asked what precautions were taken to warn people 
that there is an open grave, the witness answered that “We 
think that a pile of dirt laying there in the Cemetery would 
be a precaution.” The dirt is covered with canvas to keep 
it from getting wet. If the grave remains open for a period 
of twenty-four hours, the dirt is covered on account of the 
possibility of rain. The dirt is not covered otherwise except 
at the funeral service. There was no canvas over the grave 
on the morning of the accident. He was not there that morn¬ 
ing prior to the accident and did not know what happened 
until the accident occurred. When asked, “Do you have in¬ 
structions or give instructions to cover a grave with canvas 
or put wooden slabs over it, or something over it when it 
is dug?” he answered as follows: “A. To cover the grave? 

“Q. So that the grave may be covered with canvas or 
wooden slabs or something of that kind, do you ever do that? 
A. Yes. 

“Q. The purpose of those slabs is to keep from falling, 
protection? A. Well, naturally, anything that might fall 
in.” 

Whereupon, Peyton W. Calfee, a witness called on behalf 
of the defendant, testified in substance that he was, in Octo¬ 
ber 1932, and still is, sales manager for the defendant. 

50 He remembers being in the cemetery on October 16, 
1932, when the female plaintiff fell into a grave; he 

was at the old office, between 200 and 300 yards from the 
grave; he went to the grave immediately upon hearing of 
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the accident; when he reached the scene of the accident, both 
Mr. and Mrs. Ball were down in the grave. It did not jrain on 
the morning of the accident and there was no mud of water 
about the grave. There was no canvas in the grav^ at the 
time he reached the scene of the accident. There wasja strip 
of canvas possibly 3 or 4 feet wide and 8 feet long foil cover¬ 
ing the dirt; the grave was about 38 inches wide, pijobably 
9 feet long and 8 feet deep. The dirt taken out of th$ grave 
was thrown on the south side of the grave and this jpile of 
dirt was there when the witness reached the scene j of the 
accident. There was a piece of canvas over one end of the 
pile of dirt, the balance of the dirt being uncovered The 
grave had not been finished. The dirt extended iijto the 
reservation space—that is the space between the burial plots 
about half the distance. The pile of dirt extended aljout 10 
feet back from the grave and was about 4*4 feet highj; there 
were some picks and shovels there and buckets or tin tubs 
used to put the top soil in; these were on the north side of 
the grave, opposite from the pile of dirt. The Miller lot 
touches the cement walk—it actually joins the walk. The 
distance at the nearest point from the concrete walk |to the 
end of the grandchild’s grave is about 3 or 3% feet. Defend¬ 
ant thereupon offered photograph which was marked “De¬ 
fendant’s Exhibit 1”. The Miller lot is at the point where 
these two circular cement walks come together. Th^ open 
grave was across the reservation from the Miller lqt and 
quite a distance away from the cement walk. He golf some 
ammonia for the female plaintiff. After the accident, 
51 he asked Mr. Ball how it happened and he eithejr said 
he did not see it or he did not know. After Mrs. Ball 
was taken out of the grave she sat down a few minutes, flrank 
some ammonia and was then put in an automobile. 

Upon cross-examination, he testified that the last) man 
who worked on the grave was Bill Schorb. He did not 
see the grave from the time the men started digging! until 
Mrs. Ball fell in it. The Miller lot runs right down io the 
cement walk, but the grave does not extend that far. The 
lot is wedge-shaped. The average 12-grave lot is 20 feet 
by 20 feet or 12 feet by 18 feet, but this was an odd shaped 
lot and the area of the lot would depend upon actual pieas- 
urement.. The Miller lot, which, according to the deed in 
evidence, is 66 superficial feet, does not have four corners 
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ns most lots—it comes down to a point at the circles. The 
space between the plots is sometimes spoken of as a walk. 
It is a reservation for any purpose you want to use it for— 
one could walk over it—it is reserved for planting—it is 
used for planting at the present time. It has been and is 
used as a by-path. The nearest distance from the cement 
walk to the end of the Miller grave is about 3% feet—from 
the indentation of the grave. A baby’s grave would not 
be as long as an adult grave. The nearest point from the 
sidewalk to the babv's grave was about 3% feet. In 
order to reach it Vou would step on the Miller lot. You 
could walk across somebodv’s lot to the crosswalk. 
You could walk down the by-path to one of the water 
spigots. One of the grave diggers told the witness that 
somebodv had fallen into a grave—he was 200 or 300 yards 
from the grave at the time and went directlv to it. There 
were some children there at the time. There was a small 
piece of canvas, probably 3 or 4 feet wide covering part 
of the dirt. The canvas is put there on the grass to 
52 keep the dirt off the grass—there is always a canvas 
put on the grass before the dirt is thrown on it, and 
before the funeral a grass carpet is put on top of the dirt 
to cover it from view. The grass carpet was not on the 
dirt at the time of the accident—we had not gotten through 
covering it—the rest of the dirt was not covered. The can¬ 
vas was not put over it to keep the rain off, because there 
was no rain. In the event of rain the canvas is put over 
it to protect the grass covering. This grass covering is 
fixed up so that it looks like a grassy lawn—it is made 
of imitation grass that we use to cover the dirt for appear¬ 
ance when the funeral is held. The funeral wns not to be 
held until the next day—the grass covering would probably 
be put on that evening. After a grave is dug we sometimes 
put 2-inch oak boards over it—that grave was just being- 
worked on. 

“Q. If a piece' of canvas had been stretched over it be¬ 
fore the accident, would there have been an opportunity 
to observe that grave? A. No. 

“ Q. You would have put slabs or boards over it, would 
vou not? A. Yes, sir.” 

As a rule, canvas is not left over graves unless there is 
some reason for it—if we thought it was going to rain, we 
would cover it—they would not have to put canvas over the 
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grave on that Sunday morning—nothing would be pit over 
it—ordinarily it would be left wide open. There 4~as no 
canvas over the grave; it is not the practice to cover graves. 
Canvas is not put over the graves when they are not going 
to be used that day. They are left wide open. If we think 
a storm is coming up, we put boards and canvas over 

53 the grave. It is not the custom to put canvas over 
the grave. If canvas was put over the gra\le that 

morning, it would be in violation of the custom ancj prac¬ 
tice of the cemeterv. When the witness reached the! grave 
the canvas was over the west end of the dirt. No $art of 
it was down in the grave—it might have been hanging 
over a few feet, but to the best of witness’ recollection 
there was no attempt made to cover the grave. Tfye wit¬ 
ness knew it did not rain that morning, because he checked 
it by the weather report. There is a hvdrant located near 
the Harrison vault for the use of those visiting the ceme¬ 
tery. This is probably the nearest spigot to the Miller lot. 
It is located right on the side of the cement walk, arid was 
there at the time of the accident. Water could havjs been 
gotten from that hydrant without leaving the cement walk. 

Thereupon William Cabell Moore, a witness called on 
behalf of defendant, testified in substance that he had been 
a practicing physician since 1907 and has specialised in 
internal medicine; that he examined Mrs. Ball on Obtober 
18, and November 10, 1932. He made notes of his finding. 
On the first occasion, he saw Mrs. Ball in company with 
Doctor Conner and heard the history of the acciderjt that 
had occurred two davs previouslv. Doctor Conner stated 
that her temperature, pulse, blood pressure, heart!, etc., 
were normal. She had no cough, no indigestion, no [urinal 
disturbance, but was sore and could not turn over.! She 
had a small bruise on her left hand over the knucjkle of 
her ring finger and another below the left knee, j The 
bruises on the left hand over the knuckle of the ring jfinger 
and the bruises below the left knee witness verified by an 
examination. The left side of her neck was slightly 

54 swollen. The witness could not see definitely any 
evidence of bruises on the side of the neck. She 

turns her hands and moves her hands freely but can 
scarcely move her legs and cannot turn over, and complains 
when her arms are moved; when touched over the divide, 
the collar bone, and when the witness attempted to raise 
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the legs or place his hand under her hack or under the back 
of her shoulders and back of hips, she complained of pain. 
Witness was ablei to discover no evidence of fracture, but 
the examination was somewhat superficial because she was 
sensitive and seemed to be rather nervous. 

On November 10, 1932, the witness again examined Mrs. 
Ball, in company with Or. Connor. Witness found her 



looking well. She leaned to the right and says she is lop¬ 
sided, has no strength in her hand and left arm, says she 
cannot raise it to her head or put it behind her. Com¬ 
plained of pain in the back of the neck and spoke of a 
lump over the chest bone. The witness could see no lump. 
Her period had come on, she having missed six months 
previously. At the time of the examination, it was sub¬ 
siding. This examination was a little more extensive than 
on the previous occasion. Witness was able to find no 
evidence of sore throat or swelling in her neck or of a 
broken rib or of dislocation or of bruises, or of abnormality 
of her heart, or lungs, neck, chest, breasts or back. Wit¬ 
ness suggested to Dr. Connor that an X-ray examination 
be made. Witness was unable to find anv evidence of a 
fracture. Mrs. Ball told the witness that she was 100 per 
cent better than when the witness first saw her. Either 
Mrs. Ball or Dr. Connor spoke of the condition of Mrs. 

Ball’s throat. The witness examined her throat on 
55 the second occasion. He did not find any evidence 
of ulcer on her tonsils or anv of the conditions of 

o' 

the throat that indicated an injury. There was no evidence 
of sore throat at that time, nor any indication of swelling 
of the limbs. The witness found no bruises except the one 
on the finger of the left hand and the bruise below the knee, 
and a slight swelling on one side of her neck. On the occa¬ 
sion of his second examination, the bruises and swelling 
were not present. He did not detect on the second occasion 
anv indication of swelling of the throat or neck. He found 
nothing that indicated any injury. 

On cross-examination, he testified that his first examina¬ 
tion was necessarily superficial because the patient com¬ 
plained of being sensitive. He thought the patient was a 
nervous woman and that nervousness might be the natural 
consequence of falling into a grave. Mr. Harrison asked 
him to make the second examination and let him know how 
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she was getting on. Dr. Connor spoke of Mrs. Ball’s 
throat, but he did not recall whether Dr. Connor uspd the 
word “ulcer” or “ulcerated.” From his examination, he 
concluded it might be prudent to have an X-ray photograph 
taken for the purpose of excluding the possibility ox frac¬ 
tures. The X-ray was negative. The patient did nbt ap¬ 
pear to be unusually nervous on the occasion of the ^econd 
visit. She gave no evidence of pain or suffering. He did 
not recall that she complained of pain and his not0s did 

not show that she did. He knew Dr. Connor for ten wears 

I * 

and he is considered among the medical profession as a 
very good physician. 

On redirect examination, he testified that it is nj>t un¬ 
usual with a woman of Mrs. Ball’s age to have her beriod 
stop and then resume. That occurs from time to time with 
perfectly normal people. 

56 On recross-examination, the witness testified! that 
the shock sustained by Mrs. Ball might be a cohtribu- 
torv factor in causing the menstruation to commence, ibut. it 
would be of no consequence if it did come on. He thought 
that the shock would have nothing to do with producing an 
excessive flow. 


Thereupon, Linus P. Hayes, a witness called o|n be¬ 
half of defendant, testified that he is a civil engineer qnd is 
the son-in-law of W. H. Harrison, Treasurer and General 
Manager of Cedar Hill Cemetery. He prepared a plat of 
Section 4, or a portion of Section 4, Cedar Hill Cemetery, 
which plat he identified, and stated that the measurefnents 
appearing u])on that plat are accurate. The plat was then 
offered and received in evidence, marked “Defendantjs Ex¬ 
hibit 3”. He made measurements to determine the nearest 
point of the Miller lot to the cement walk—the circular 
walkway. The lot goes right up to the walkway. The 
nearest point from the grandchild’s grave to the cement 
walkway is 3% feet. The plat identified by witness is an 
accurate and actual representation of the layout of the 
Cemetery at this point. 

On cross-examination, he testified that the scale upon 
which the plat was made is 1 inch to 6 feet. He got his in¬ 
formation concerning the Miller lot from Mr. Harrison. 
The width of the Miller lot is 80 inches. According to the 
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scale, it would be slightly over 6 feet. The depth of the 
Miller lot wouldibe slightly over 9 feet. He never saw the 
deed of this lot. It was handed to him and told it pur¬ 
ported to convey 66 superficial feet. Having in mind that 
the lot was slightly over 6 feet wide, he was asked to il- 
lustrate on the plat how far down the lot would extend to¬ 
ward the cement walk. He said approximately 10 feet— 
from the headstone. It would be slightly over 9 feet long 
and 6 feet wide. He was then asked how he could say 
57 the Miller lot goes right up to the walkway. He re¬ 
plied, “I do not know how that can be. 7 ’ The area 
in there included between the lines is greater than 66 feet. 
He could not state where the 66 feet are. 


On redirect examination, the witness testified that the 
grandchild’s grave is within 3 1 / 1 > feet of the cement walk, 
and the end of the lot is nearer to the concrete walk than 
the grave. 


Whereupon, William Schorb, a witness called on behalf 
— the defendant, testified in substance that he was, in 
October 1932, and still is, employed at Cedar Hill Cemetery. 
He dug a grave, in Section 4 of the Cemetery on Sunday, 
October 16, 1932. He did not dig the entire grave. The 
grave was started on Saturday afternoon and he finished it 
up on Sunday morning. The grave was down about 4 feet; 
the dirt had been thrown out on sheets of canvas when he 
arrived on Sunday morning. He continued digging and 
finished around 9 o’clock. The weather was clear, and there 
was no rain while the witness was digging nor was there 
anv water or mud about the grave. When he finished dig¬ 


ging the grave, he threw the pick, shovel and spade out of 
the grave, took aipiece of canvas and put it across one end of 
the dirt pile. The canvas was over the end of the dirt 
pile nearest the cement walk. This strip of canvas was 
about 3 feet wide and 6 or 8 feet long. The pile of dirt 
taken from the grave was about 4 feet high and extended 
back from the grave 6 or 7 feet. This pile of dirt could 
be seen by anybody. The piece of canvas covered the dirt 
but not the grave. There was a pick, shovel, spade and 
3 tubs on the side of the grave opposite the pile of dirt. 
These tools and tubs were left at the grave when the wit¬ 
ness left to go to the barn. When the witness left the grave 
to go to the barn, there was nobody about the grave. 



I 

I 

i 


CEDAR HILL CEMETERY VS. SUSIE M. BALL. 43 

Neither of the plaintiffs nor anybody else was jin the 

58 vicinity, nor was there an automobile on the| road¬ 
way. When he learned that Mrs. Ball had fallen into 

the grave, he notified Mr. Heath and told him to ^nform 
Mr. Calfee, and the witness went on to the barn i for a 
ladder. The witness and Mr. Ball assisted Mrs. Bill out 
of the grave. When the witness returned with the ladder, 

Mr. Wathen, Mr. Minear, Mr. Calfee and Mr. Heatl} were 

7 7 

at the grave. 

j 

On cross-examination, the witness thought his brother 
Ed had assisted in digging the grave on Sunday mdrning. 
His brother spent about an hour helping the witness out 
so that the latter could go on a fishing trip. Witness 
started digging the grave about 6 o’clock on Sunday [morn¬ 
ing. The grave was 8 feet long and 40 inches wid^. He 
had one pick, one shovel and a spade. He finished tlje dig¬ 
ging around 9 o’clock; maybe a little after. The soil'at the 
site of this grave is soft and the digging is easy. }t is a 
sandv soil with no clav in it. His brother had left about an 

V * 

hour before the witness finished digging the grave, His 
brother had gone before 8 o’clock. The witness did not 
know who was to be buried in the grave he was digging, 
but the funeral was to be held that dav. The grave did not 
extend right up to the by-path between the two burial plots. 
Witness had been working four or five months at the) Cem¬ 
etery prior to the accident. He had never dug a gr^ve in 
that part of the Cemetery before, and had only dug three 
graves during the time he was employed there. H[e had 
instructions to cover the dirt pile, but not the grave. He 
had only a strip of canvas about three feet wide. That 
piece was there at the grave when he commenced digging. 
It was an extra piece carried up to the grave to put 

59 under the dirt, however, but the other sheet held all 
the dirt. There was no canvas over the di[rt the 

night before. The dirt is not usually covered unless it 
looks like rain. He knows that there was no canvasj there 
the night before because there was none there when Jbte ar¬ 
rived in the morning. The only canvas was the extra piece, 
which he threw across the end of the dirt pile. No j^art of 
the canvas was put in the by-path. He did not kno^v how 
close the canvas was to the by-path. He did not remember 
whether any of the dirt had slid off into the by-patlj. He 
does not think that the bottom of the canvas sheet was on 
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the by-path. lie could not really say. When he got out of 
the grave, he threw the shovels on the other end of the 
grave, opposite the end of the pile of dirt covered by the 
strip of canvas. The tubs were alongside the grave, op¬ 
posite the pile of dirt. The witness did not know that any- 
bodv would be out there in the Cemeterv on Sundav morn- 
ing. Sometimes tliev are, and sometimes not. Witness 
was going to the barn for boarding to cover the grave. He 
did not intend to leave the grave open with nothing over it. 
He did not know before he went to the grave in the morn¬ 
ing whether the funeral was to be that day or the next. 
There was nobodv near where he was working that morn- 
ing. There was to be a Chinese funeral that morning but 
that interment was about one-half mile from the grave in 
question—away down in the lower part of the Cemetery. 
When graves were left open for a couple of days, they were 
usually covered up. If the burial was not to be right away, 
the graves were generallv covered; otherwise they were 
left open. Mr. Wathen, the Superintendent, told the wit¬ 
ness to cover that grave because he thought it was going to 
be a Mondav morning funeral. He told the witness to 
cover the grave with boards. Just as soon as the 
60 witness finished digging the grave, lie went to get 
the boards to cover it up. There was no fence about 
the grave and no boards on it, and nobody was left with the 
grave when the witness left. There is usually quite a bit 


of dirt left alongside the grave after the burial. There 


would be about two yards—something like that—after the 


burial. The dirt is tamped down pretty tight in the grave 


after the burial. 


Thereupon, Joseph L. Wathen, a witness called on behalf 
of the defendant, testified in substance that in October 1932 
lie was employed as Superintendent of Cedar Hill Cemetery. 
On Saturday, October 15th, he laid out a grave in Section 4. 
The digging of the grave was started Saturday afternoon 
and was not completed until Sunday morning. He saw 
Schorb working on the grave on Sunday morning around 
20 minutes to 7:00 as he was going to church. The witness 
went to the grave that morning and saw Schorb at work. 
About 10:30 or 11:00 o’clock the same morning, he again 
saw the grave. He was told that a lady had fallen in the 
grave and he went up there with Mr. Calfee. Mr. Minear 
came up at the same time. Mr. Heath was also there. Mrs. 
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Ball was clown in the grave sitting on a tub when tlijc wit¬ 
ness arrived. He did not see any canvas in the gravy. All 
of the dirt that was dug out of the grave was still piled up— 
a pile of dirt 10 or 14 feet long and 4 1 /L>—maybc—bhigli. 
There was no canvas over the dirt. He saw no mud or 
water about the grave and it did not rain that mohiing. 
There were metal tubs about the grave. These tubsj were 
on tlie opposite side of the grave from the pile of dirt.j The 
top soil was put in those tubs and saved to be put ba[ck on 
top of the grave. There were only two tubs on top of the 
ground when the witness arrived—Mrs. Ball was 
61 sitting on the other tub in the grave. He assisted in 
getting Mrs. Ball out of the grave, and offered to 
carry her to the hospital but she said she wanted [to go 
home. Mr. Calfee went back to the house and got some 
ammonia for her. The picks and shovels used by the grave 
diggers were still there. The piece of canvas did n<j>t ex¬ 
tend out into this reservation or space. It could n<j>t ex¬ 
tend out very far beyond the dirt, because when the canvas 
is spread out to put the dirt on, the dirt pretty well covers 
the sheet. As a rule, it practically covers the sheet, and we 
always instruct the workmen to clean it off the grass and 
put it on the sheet. He asked Mr. Ball how the accident 
happened and he said he did not know. 

On cross examination, the witness testified that he laid 
out the grave about 2:30 or 3:00 o’clock in the afternoon 
and assigned one of the Scliorb bovs to dig the grave. At 
that time, work ceased at 5:00 o’clock. The grave wajs not 
finished on Saturday. The witness left no instructions as 
to how the grave was to be covered over there. Nothing 
was put over the grave at night. We had another grave to 
dig for a Sunday funeral and took Ed Scliorb off this grave 
and started him to work on the other. Ed Scliorb is a verv 
good grave digger and the grave he was assigned to dig- 
on Sunday morning was considerably harder digging than 
in Section 4, so the witness took Ed away from tilery and 
put him to digging the harder grave. Bill Scliorb lias not 
dug as many graves as Ed, and as a consequence wafe not 
as experienced. Bill only dug graves in a pinch anjl we 
had other graves that had to be ready for Mondav.! No 
instructions are given the men as to how the graves dught 
to be left overnight unless it is raining or looks like jrain, 
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in which event we order them covered. If it looks 
62 like rain, we cover the dirt to prevent it getting* 
muddv. The witness lives in the Cemeterv and went 
by that particular section on his way to church Sunday 
morning. So far as he knew, Bill Schorb was digging alone 
that morning. He did not go up to the grave—just went by 
the lot and could look up there and saw him digging—you 
could see the dirt coming out of the top of the grave. If 
a man is given a grave to dig on Sunday, he is given so much 
to dig that grave, and it is up to him to dig it, and if he 
has some one else to help him, it is his business. On Sun¬ 
day, the digger is paid so much a grave. Witness got back 
from church about 10 minutes after eight. He had given 

c? o 

Shorb no instructions to go to the shed to get lumber to 
put over the grave. The grave was 38 inches wide and 7 
feet, 8 inches long, and 8 feet deep. All of the dirt taken 
from the grave could not be replaced after the burial. There 
would still be a generous portion of earth left. 

On redirect examination, the witness testified that a piece 
of canvas was never put over a grave after the body had 
been interred. There was a little sprinkle of rain just after 
the Chinese burial which took place between 11 o’clock and 
noon. 


"Whereupon, Elmer F. Mockabee, a witness called on be¬ 
half of the defendant, testified in substance that in October, 
1932 he lived at Suitland, Maryland, and was acquainted 
with Bill Schorb. He remembered seeing Schorb on Sun¬ 
day, October 1G, 1932, when a lady fell in a grave in Cedar 
Hill Cemeterv. Schorb told the witness to come down to 
the cemetery Sunday morning—they were planning to go 
to Chesapeake Beach. The witness arrived at the Cemetery 
about 8:30 or 8:45. Schorb was finishing up the 


63 


grave when the witness arrived. The witness stayed 


there until the grave was finished, about 9 o’clock— 
then Schorb cleaned the grave out and witness and Schorb 
got into the truck and went down to the barn to get a piece 
of canvas to cover the grave. When they returned from the 
barn to the grave somebody hollered his wife had fallen in 
the grave. The witness and Schorb got out of the truck 
and went up to the grave. Mr. Ball got down in the grave 
and Schorb said he would go and get a ladder to help get 
Mrs. Ball out. Schorb went back to the barn and witness 
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stood around for a while and some of the men came ajround 
there and witness did not pay any more attention. Idfe was 
not employed at the cemetery. When witness and Schorb 
left the grave to go to the barn, the grave was open-i-com- 
pletely open. There was a piece of canvas there I about 
7 or 8 feet long and about 3M> feet wide on a pile qf dirt 
at one end of the grave. Schorb took the piece of danvas 
and laid it on the end of the dirt pile. The canvas dijd not, 
except a couple of inches maybe, extend over the corjier of 
the grave. The balance of the grave was open. Theije was 
a pile of dirt on the upper side of the grave. On tllie op¬ 
posite side of the grave from the dirt pile there werej three 
tubs of dirt. These tubs had top soil in them. Therje was 
also a pick, shovel and spade there. The weather was clear 
on the morning of the accident and the witness saw no mud 
or water about the grave. There was none there. Upon 
cross-examination the witness stated that the ground was 
dry and there was no mud about the grave. He did n|ot ex- 
actlv know whether there was any mud there oil not. 
Schorb got from the barn a little canvas and a big canvas 
to cover over the dirt and grave. 

Thereupon, Harold W. Heath, a witness called on 
64 behalf of the defendant, testified in substance! that 
he was employed in October, 1932, by the CedaJ* Hill 
Cemetery as a salesman. He recalls the incident oji Oc¬ 
tober 16, 1932 when a lady fell into a grave. He was $t the 
office at the time and went to the grave in company! with 
Mr. Calfee. The lady was in the grave when he arrived 
with her husband. Some employees of the cemeteiy ar¬ 
rived later. Mr. Schorb had gone to the barn to get ii lad¬ 
der to place in the grave. It had not been raining; that 
morning and there was no mud or water about the gjrave. 
There was no canvas in the grave. He did not noticq any 
canvas over the dirt. He noticed some buckets filled with 
dirt at the grave, but did not recall seeing any tools, 'ij'here 
w^as nothing over the grave when he arrived. There was a 
large pile of dirt around 4 or 5 feet high on the side of the 
grave. 

On cross-examination, the witness stated that he knew 
there was no water or mud about the grave because jvhen 
he ran across the grass the dirt was dry. He was satisfied 
that at the time he was there there was no water. He knew 
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it was not wet because when they got Mrs. Ball out of the 
crave, the witness dusted dirt or dust off the sleeve of her 
coat. 

Whereupon, the parties announced the close of their re¬ 
spective cases. 

Whereupon, counsel for the defendant renewed its mo¬ 
tions to direct verdicts in its favor on the ground that the 
plaintiffs' evidence did not establish actionable negligence 
on the part of the defendant, and that the testimony clearly 
showed that the female plaintiff had herself been guilty of 
negligence which produced or contributed to the accident, 
which motions the Court denied and to which action of the 
Court the defendant duly excepted and said excep- 
G5 tion was then and there noted upon the minutes of the 
Court. 

And, thereupon, the Court, at the request of the plain¬ 
tiffs, charged the jury as follows: 

The jury are instructed as a matter of law, that in order 
to recover damages in these cases, the plaintiffs are not 
required to prove each and every act of negligence charged 
in their declaration; all that is necessary for the plain¬ 
tiffs to do is to prove by a preponderance of all the evi¬ 
dence in this case that the defendant was guilty of one or 
more of the several acts of negligence charged, and that 
the said negligence was the proximate cause of the in¬ 
juries sustained by Mrs. Ball. 

And, thereupon, the defendant requested the Court to 
grant the following instructions, which request was denied 
by the Court, to which action of the Court the defendant 
severally excepted and said exceptions were then and there 
noted on the minutes of the Court. 

The jurors are instructed that upon the whole evidence 
their verdict should be for the defendant. 

The jurors are instructed that if you shall find from 
the evidence that the female plaintiff passed upon or near 
the lot on which the open grave was located, then the plain¬ 
tiff, while so doing, was in law a mere licensee and the only 
dutv the defendant owed her was to refrain from wantonly 
injuring her or exposing her to dangers which could not 
have been discovered by the exercise of the care which 
existing and apparent conditions demanded. 
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And, thereupon, the Court, at the request of the defend¬ 
ant, granted the following instructions: 

The jurors are instructed that the burden is upon the 
plaintiffs to prove by the preponderance of the eyidence 
that the accident was caused in the manner alleged in the 
declarations, and if you shall iind from the evidenpe that 
the accident was caused in any other manner, then your 
verdicts should be for the defendant. 

The jurors are instructed that the burden is upjon the 
plaintiffs to establish every essential allegation of 
66 their declarations by the preponderance of t^ie evi¬ 
dence, and if you shall find that the plaintiffs have 
failed to so establish their case, or that the evidence is 
evenly balanced, or preponderates in favor of the qefend- 
ant, then vour verdicts must be for the defendant. 

The jurors are instructed that it was the duty of Mrs. 
Ball, to exercise reasonable care and caution for her own 
safety, and if you shall find from the evidence that she 
failed to exercise that degree of care, caution and pru¬ 
dence that a reasonable person would have exercised junder 
the circumstances at the time of her accident, an|i that 
such failure on her part contributed to the production of 
the accident, then your verdicts must be for the defendant. 

The jurors are instructed that the defendant h^d the 
right to assume that persons entering the cemetery grounds 
on the day of the accident and under the conditions j exist¬ 
ing at that time would exercise reasonable and proper care 
for their own safety, and to regulate its conduct upop such 
assumption; and if you shall find from the evidence that 
a reasonable person, in possession of all of his faculties 
and in the exercise of reasonable care for his or her own 
safetv, would have been able to discover and avoid what- 
ever danger existed at the time of the accident, their you 
are instructed that the defendant was under no obligation 
to place a fence or other barrier around the open grave, 
or to station a person there to warn the plaintiff that said 
grave was open. j 

And, thereupon, the Court instructed the jury as follows: 

l 

“Now, ladies and gentlemen, the declaration in the ease 
of Mrs. Ball charges that the Cemetery Company, the 
defendant, was negligent in several respects. Without 
reading froni, the declaration itself, in substance it alleges 

4—6357a 
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the acts of negligence to be that the Cemetery Company 
laid a canvas covering over the grave in close proximity to 
the pathway and that it allowed the grave to be so covered 
without warning of the grave being open, and that it failed 
to have anv guard or boards over it, or anv fence, or 
anyone to give the people warning that there was an open 
grave under that canvas, and in that it allowed the path¬ 
way to become slippery and dangerous by an ac- 

67 cumulation of mud and water of which the defend¬ 
ant knew. Those are the acts of negligence alleged 

against the Cemetery Company. 

“Then the declaration alleges that Mrs. Ball, the plain¬ 
tiff, herself exercising reasonable care, slipped and fell 
upon the canvas covering and into the open grave, which 
caused these injuries that she sustained. 

“That, in brief, is the statement of the plaintiff's case. 
The defendant denies that it was negligent in any of these 
respects. It denies that it covered the grave, denies that 
there was a slippery condition with the accumulation of 
water and mud, hnd so forth. It denies that it was negli¬ 
gent in failing to guard the grave through a fence or other 
means, and further alleges that the plaintiff herself was 
guilty of negligence in that the conditions there were such 
as to make it obvious that she was approaching an open 
grave, and in coming so close to it as to fall into it she 
herself disregarded the duty imposed upon her of using 
reasonable care for her own safetv. 

“In substance, that is a statement of the respective posi¬ 
tions of these parties to the suit. 

“We are also trying here the case of the husband, in 
which, upon this same alleged negligence causing the in¬ 
jury to his wife, he claims damages for expenses which 
he has been put to by reason of her injuries and for the 
loss of her services and her society as his wife. His 
case, of course, is dependent upon hers. If you tind in 
favor of Mrs. Ball, then you will find in favor of the hus¬ 
band, Mr. Ball, on his suit. If you should find against 
Mrs. Ball, then you would necessarily find against Mr. 
Ball. The suits are consolidated for the purposes of trial 
because it all depends upon this question of negli- 

68 gence, and it is a convenient way to avoid a repe¬ 
tition of this trial. That is whv the cases are con- 

* 

solidated, although in your verdicts you will render sepa¬ 
rate verdicts as 1 to each, but in doing so you will have in 
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mind that the case of the husband necessarily hingejs upon 
that of the wife. j 

“Now, having in mind the statement of this cl^im as 
made by Mrs. Ball and the answer to it as made |by the 
Cemetery Company, you must bear in mind that thej plead¬ 
ings, these statements made in the pleadings by the re¬ 
spective parties, are not to be taken as facts, or as proof. 
Thev are to be regarded only as statements of the 'claims 
of the respective parties as to their positions regarding 
this litigation, and you will draw no inference fronl those 
statements whatever. 

4 4 It is also true that the fact that Mrs. Ball fell in jo that 
grave and was injured, the mere happening of that! event, 
is no proof of negligence on the part of the Cemetery Com¬ 
pany. The Cemetery Company was not insuring Mrp. Ball 
against any accident if she came to the cemetery grounds. 
Its only duty towards Mrs. Ball was to exercise reasonable 
care for her safetv, as one who was invited into the 
grounds, to the grave of a relative or person in whose 
memory she might be interested, to use reasonable care. 
The allegation is that it failed to use reasonable care; 
that is, that it was negligent in several respects, apd the 
question is, was it negligent in one or more of thes^ ways 
alleged. If so, was it that negligence which was the proxi¬ 
mate and sole cause of the accident and injury td Mrs. 
Ball. And the burden is upon the plaintiff, Mrs. Ball, to 
prove that the Cemetery Company was negligent in one 
or more of these wavs which she has alleged, and 
G9 that such negligence was the sole cause of th£ acci¬ 
dent. That is true in evcrv case, as you doiibtless 
know in even your very short service as jurors, that the 
burden is on the plaintiff to prove the essential allegations 
upon which the case is based, by a fair preponderate of 
all the evidence. 

4 4 The plaintiff in this case, Mrs. Ball, testifies tjiat in 
approaching the site of her granddaughter’s gravje she 
came in from what would be her right, cutting across ad¬ 
joining property and into a strip of land which has been 
referred to as a by-path and which ran between the head 
of her granddaughter’s grave and what would be th|e foot 
cf this grave which had been dug, an area which from the 
testimony is three feet wide. She says she saw’ whpt ap¬ 
peared to be a pile of dirt covered by canvas, entirely 
covered by canvas, as also what appeared to have' been 



52 


CEDAR IT ILL CEMETERY VS. SUSIE M. BALL. 


the open grave covered by canvas, and which she assumed 
to have been refilled by dirt, and that upon that assump¬ 
tion she walked in this by-path and stepped upon the can¬ 
vas without any fear as to the danger of an open grave, 
thinking that it had been refilled, and that she slipped 
and fell onto this canvass and was precipitated down to 
the bottom of this open grave. 

“Now, that is her case, as she has herself stated it, sup¬ 
ported in some respects by her husband's testimony. 

“You will therefore see that the crux of the plaintiff’s 
case is as to whether canvas covered that grave so that she 
could not see it was open, and as to whether the conditions 
were such that the Cemetery Company was negligent in 
leaving it in the condition in which it was, whatever you 
mav find it to be. 

“Now, first as to whether the grave was covered 

70 by this canvas, that is one of the allegations of 

negligence, that they allowed it to be covered with 

canvas. You take all the evidence which you think in 

* 

anywise has a tendency to support that allegation of the 
plaintiff, all that which you think in anywise tends to sup¬ 
port Mrs. Ball’s claim that that grave was covered, and 
then on the other hand take all the evidence which you 


think in anywise tends to prove that it was uncovered, 
as contended for by the Cemetery Company, and now hav¬ 
ing done that, having segregated that evidence in the 
fashion I have suggested, you will go through the mental 
process of weighing and of balancing, and in so doing 
determine whether or not the evidence tending to support 


Mrs. Ball's claim that it was covered bv canvas weighs 


more than the evidence of the Cemetery Company tending 
to prove that it 1 was not covered with canvas, and in so 
doing if you find that the evidence in favor of Mrs. Ball’s 
claim weighs most heavily, that is it appeals most strongly 
to your reason as the truth of the matter, it seems more 
probable, more likely to be true, than the evidence to the 
contrary, then you can say that that allegation has been 
established by a fair preponderance of the evidence. 

“But if you find that the evidence to the contrary, that 
is, that the grave was uncovered, weighs more heavily, 
seems more probably the truth of the matter, appeals more 
strongly to your reason and judgment, then of course, it 
preponderates in favor of the Cemetery Company, and in 
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that case you would find that issue in favor of the Com¬ 
pany. . . | 

'‘But it is not necessary that it should weigh mpre 
heavily. If it is equally balanced—if it seems impossible 
for you honestly to determine on which side the weight! of 
the evidence is, then you would resolve that issue in fayor 
of the Cemetery Company. It is unnecessary to tell 

71 you that if it weighs more heavilv in favor of the 
Company you should of course find in favor of ( the 

Company. j 

“Now, that is true as to this allegation that there wds a 
muddy condition, making it slippery. Weigh that evidence 
in the same way and out of it all determine bv a fair and 
impartial weighing of the evidence whether these allega¬ 
tions of a covered open grave have been proven by a fair 
preponderance of the evidence or of a wet and slippery Con¬ 
dition. If you should find by a fair preponderance of all 
the evidence that these conditions did exist and it was those 
conditions which caused Mrs. Ball to slip and be precipi¬ 
tated into the grave, then you should resolve that question 
of negligence in favor of Mrs. Ball; but unless you shbuld 
find that such a condition has been fairly established by a 
fair preponderance of the evidence, you will go no further. 
You will find in favor of the defendant. 

“Now, without suggesting what your findings shoul^. be 
upon any of these questions of fact, for the purpose of com¬ 
pleting my instructions, let me assume for the moment [that 
you will find that the Cemetery Company was negligent in 
allowing such conditions to exist, that they did exist and the 
Company was negligent in permitting such conditions tp ex¬ 
ist. Then the question is, did Mrs. Ball exercise reasonable 
care for her own safety, because there was no greateif de¬ 
gree of care incumbent upon the Cemetery Company to look 
after the safety of Mrs. Ball than there was for Mrs. Ball 
to look after her own safety. There is always a legal duty 
upon the part of a person to use reasonable care foij her 
ow T n safety. 

“The Cemetery Company says that she did not do that, 
that she approached this site with a large pile of earth by 
the side of that grave which covered an area of many 

72 feet back of the grave and extended lengthwise to 
the grave, and as I recall it from the undisputed facts 

that was four feet or more high, and that there were plain 
evidence to anybody using his senses in observing the con- 
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ditions and in drawing reasonable deductions therefrom to 
inform such a person, or to warn such a person, that there 
was an open grave there. 

“If you should find that such a condition was reasonably 
obvious to a person of ordinary intelligence applying his 
reasonable senses of observation and judgment to condi¬ 
tions as they existed, and which would have warned such a 
person that there was an open grave and that it would be 
dangerous to step near this canvas or about the edges of 
that grave, then of course vou would necessarily find that 
Mrs. Ball was not exercising reasonable care, and under 

those circumstances vou would find in favor of the defend- 

* 

ant, on the theory that, regardless of negligence upon the 
part of the Cemetery Company, there was also negligence 
upon the part of the plaintiff which contributed to bring 
about the accident. For under those circumstances the law 
says that juries cannot speculate as to which might have 
been more negligent than the other, that is an impossible 
mental process. ! The result is the law says one cannot re¬ 
cover bv reason 6f the violation of one’s own dutv to use rea- 
» * 

sonable care for his or her own safety. 

“As to this testimony concerning the by-path, there is 
testimony on the one side that it was used by people to go 
back and forth, whereas on the other the Company con¬ 
tends that it was not for such use. If vou believe from the 

•/ 

evidence that it was generally used by persons in the ceme¬ 
tery walking back and forth, with the acquiescence and ap¬ 
proval of the Ceinetery Company, then you would treat it as 
a path, one in which persons had a right to walk. If 
73 vou should find otherwise, then of course Mrs. Ball 
had no right to be there, and if she had no right to be 
upon it, then the Company was not bound to use reasonable 
care for her protection upon that by-path but only to re¬ 
frain from any wilful acts of negligence which might give 
her injury. 

“Of course, if you find that she had a right to use that 
path, that right is subject to the duty which was upon her to 
take note of conditions as they existed there and either not 
to use the path at all if it was apparently dangerous, or if 
used, to use it with such care as to reasonably avoid the ap¬ 
parent dangers that might exist. 

“It is true, of course, as has been suggested in the prayer 
which I have granted, that the Company, in the digging of 
its graves, which was its regular business and which those 
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who went into the Cemetery knew to be so, had a right to 
assume that persons coming’ to the graves would be treason¬ 
ably watchful and careful for their own safety and protec¬ 
tion, having regard to the fact that it was a cemetery where 
graves were constantly being dug and where open graves 
might be found, and the question as to whether or notjit was 
negligent should be considered in the light of that circum- 
stance. 

4 ‘Now, I am not going anv further into the facts orito the 
particular rules of law to be applied. I think they have 
been fairly stated in these prayers which have been grjanted, 
and counsel have been quite fair in their arguments. | They 
have both kept within legal rules which govern this <jase. 

“If vou should find in favor of Mrs. Ball, in other words, 
if you should find that the Company was negligent arid that 
she was injured by reason of that negligence and while in 
the exercise of due care herself, then the question will arise 
as to what amount you should award in her fayor. 

74 “Well, as to that, you will ascertain what injuries 
she has suffered bv reason of the accident. Consider 
that with the same care as you will consider the other ques¬ 
tions in the case, and as to such injuries as you find she suf¬ 
fered, which you believe to be established by a faijr pre¬ 
ponderance of the evidence, you will award such amofint as 
in your fair and considerate judgment will reasonably com¬ 
pensate her for the physical pain which she may have en¬ 
dured therefrom and for any physical disability which she 
suffered by reason thereof, and for any loss of income, if 
any, which you find that she may have lost by reason of this 
disability, and also for any future pain or disability which 
you find she may suffer as a result of these injuries thus 
sustained. All of those things you will consider fairly. 

“The amount claimed in the declaration is not the cri¬ 
terion at all. That is simply an outside figure, and you will 
disregard that entirely except to keep within the limit^ of it. 
You are not at all bound by the allegation made in thejdecla- 
ration that the damages she has suffered were a certain 
amount. 

“As to the case of Mr. Ball, as I have said, if you Should 
find in favor of the plaintiff, Mrs. Ball, then you will find 
in his favor, and if you find against Mrs. Ball then vdu will 
find against him. If you should find in his favor then you 
will award him such amount as will reasonably compensate 
him for the expenses which he has been put to by reason of 



C EDA It HILL CEMETERY VS. SUSIE M. BALL. 



her injuries and her illness, for the loss of her services as 
his wife, and the 1 reasonable duties which she owed to him, 
and for her society as his wife in the continuance of the 
marital relations which existed between them. 

“In assessing; damages of course vou will be fair 
75 and be reasonable. If vou award an excessive sum on 
the one hand, that would be entirely unfair and en- 
tirelv outside of your duties. You will try, as best you can, 
to fix upon a sum or sums that will be fair and reasonable 
under all the circumstances. 


“In considering the entire case and the various questions 
which I presented, be very careful to do it impartially, with¬ 
out the slightest sympathy for one side or prejudice against 
the other, and do it according to your judgment based solely 
upon the evidence and nothing else. You will confine your¬ 
selves to a consideration of the evidence and the reason¬ 
able inferences to be drawn therefrom. 


“It is very important that jurors, in discharging their 
important duties, obey their solemn oath, which you have 
taken, and allow) no influences except the evidence and the 
reasonable inferences to be drawn from it, to swav them in 
the slightest. If is purely a mental process. It is a mental 
problem which you have to determine, not one in which the 
feelings should be given any play at all. It is important 
that vou should weigh this case in that wav and come to 
vour determination about it in that wav. If vou do so, 

v ft ft 7 

then vou should feel, when vou have rendered vour verdict, 
that vou have conscientiouslv performed vour sworn dutv 

ft * X ft- ft/ 

imposed upon you as jurors. 

“You may take the ease and give it vour best considera- 
tion. 


“Mr. Canfield: Before the jury leaves, I will ask now 
that vour Honor instruct them that it was not incumbent 

ft 

upon Mrs. Ball to proceed to the grave by the left-hand 
path of that cement walk. You failed to cover that al¬ 
together. 

“The Court: Yes, I think that is true. I do not think it 
is important which way she proceeded to the grave. 
76 It might have some bearing upon this question as 
to whether she was a woman who acted with all 
reasonable intelligence and judgment in her movements and 
actions. That is as far as that would have anv bearing. 

ft v» 


I 
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She had a right to go around one end of the circlej or the 
other. T do not think it is important. 

“You may retire and consider your verdict.” 

* 

Be it remembered that each of the separate and Several 
exceptions taken by counsel for the defendant as herein¬ 
before set forth was so taken by said counsel then and there 
before the jury retired, and each of said exceptions was 
then and there separately and severally entered upjon the 
minutes of the justice presiding at the trial and counsel for 
the defendant then and there prayed the Court, and now 
prays the Court, to sign and seal this Bill of Exceptions 
in which is accurately set forth said exceptions and tlje sub¬ 
stance of all the evidence given at the trial, and at the re¬ 
quest of said counsel the same is accordingly signed and 
sealed and made a part of the record, this 14 day of ISfovem- 
ber, A. D. 1934. 

JAMES M. PROCTOR, 

Justice. 

Settled bv Counsel: 

AUSTIN F. CANFIELD, 

XITA S. HINMAN, | 

Attys. for Plaintiff. 

JOSEPH T. SHERIER, | 

A tty. for Deft. i 
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STATEMENT OF CASE 

These are appeals from judgments of the court be¬ 
low upon verdicts of a jury in actions brought by 
husband and wife to recover for personal injuries 
alleged to have been sustained by the wife through 
the negligence of the defendant and for expense^ in¬ 
curred and losses sustained by the husband in conse¬ 
quence of such injuries to the wife. The declarations 
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in substance charge that the defendant was the owner 
of a tract of land located in Maryland upon which it 
maintained a cefnetery; that on the 16th of October, 
1932, the defendant dug a grave in close proximity to 
a cross-walk or pathway in its cemetery, and placed 
over the open grave a piece of canvas without warn¬ 
ing the plaintiff of the presence of said grave or plac¬ 
ing a guard or fence around the same or boards or 
other solid covering over it; that defendant failed to 
have some person at the grave to warn the plaintiff of 
its presence and allowed the cross-walk or pathway 
near said grave to become in a slippery and dangerous 
condition due to mud and water permitted to accumu¬ 
late and lay therein; and that as the result of the 
presence of said mud and water the female plaintiff, 
while passing along the aforesaid pathway, was 
caused to slip, fall, slide, trip or topple on to the can¬ 
vas and into the open grave. (R. pp. 2, 3, 4.) 

The defendant interposed two pleas. In the first 
it denied specifically the acts of negligence alleged in 
the declarations, and in the second it asserted as a 
defense the contributory negligence of the female 
plaintiff. (R. pp. 4, 5, 9, 10.) 

In the course of the trial the court permitted the 
female plaintiff, over defendant’s objection and excep¬ 
tion, to testify that she had, prior to the date of the 
accident, seen other persons walking in the space be¬ 
tween the lots in the cemetery. 

At the close of the plaintiffs’ cases, the defendant 
moved the court to direct verdicts in its favor on the 
grounds that the plaintiffs had failed to prove the de¬ 
fendant guilty of the negligence charged in the decla¬ 
rations, or any other negligence; and that the female 
plaintiff had herself been guilty of negligence which 
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directly contributed to the production of the accident. 
These motions were overruled by the court. 

At the close of the entire testimony, the defendant 
renewed its motions for directed verdicts, which] mo- 
tions were denied by the court and exceptions duly 
noted. 

The defendant thereupon requested the court to 
grant its instructions Nos. 1 and 2, which requests 
were denied by the court and exceptions duly npted. 

Upon the foregoing exceptions, the defendant leases 
the following assignment of errors: 

1. In permitting the female plaintiff to testify, over 
defendant’s objection and exception, that she had, 
prior to the date of the accident, seen other persons 
walking in the space between the lots in the cemetery, 
and in refusing to strike out such testimony oi^ de¬ 
fendant’s motion. 

2. In denying the motion of the defendant for di¬ 
rected verdicts in each case on the ground that the 
plaintiffs had not offered any legally sufficient evi¬ 
dence to establish negligence on the part of thd de¬ 
fendant as alleged in the declarations. 

3. In denying the motion of the defendant to direct 
verdicts in its favor in each case on the ground jthat 
the female plaintiff was guilty of contributory negli¬ 
gence. 

4. In refusing defendant’s instruction number lone. 

5. In refusing defendant’s instruction number two. 

ARGUMENT 

The plaintiffs’ testimony showed that on the jlate 
of the accident, between nine and ten o’clock in the 
morning, the plaintiffs visited the cemetery for the 
purpose of decorating the grave of their grandchild. 
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On entering the cemetery they drove over a macadam 
road to a point a short distance from the grave. 
Leaving their automobile, they followed a cement 
walk which led to the grave. There are two cement 
walks by which the grave may be reached. (R. p. 21.) 
The lot in which the grave of the granddaughter is 
located is known as the Miller lot and will hereinafter 
be so designated. It is wedge-shaped, the point of 
the wedge being not more than two feet two inches 
from the cement walk. (R. pp. 33, 32.) There are no 
graves in this strip between the cement walk and the 
nearest end of the Miller lot. (R. p. 31.) By stepping 
about two feet off the cement walk, one can reach the 
Miller lot. In order to decorate the granddaughter’s 
grave, it was not necessary to go into the space be¬ 
tween the Miller lot and the lot back of it in which the 
open grave was located. By following the cement 
walk the granddaughter’s grave could be reached and 
decorated. (R. p. 32.) It is only a foot from the ce¬ 
ment walkway to the Miller lot. (R. p. 22.) From 
the front line 6f the Miller lot to the rear thereof is 
ten feet four inches. (R. p. 32.) In other words, the 
rear line of the Miller lot is twelve feet six inches 
from the cement walk. The grave into which the fe¬ 
male plaintiff fell was located on another lot, pri¬ 
vately owned, back of the Miller lot, the two lots be¬ 
ing separated by a space three feet wide. At the time 
of the accident, as well as at the date of the trial, this 
space was covered with grass or sod just like other 
portions of the cemetery not used as walks. There 
was no cement or cross-walk over that sod. There 
was no by-path or section over which one could pass. 
(R. p. 23.) The nearest point of the open grave to 
the space between the lots was ten inches. The total 
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distance from the cement walk to the nearest I point 
of the open grave was about sixteen feet two inches. 

The report of the Weather Bureau showed that 
there was no rain on October 7, 8, 9, 10, 12, 14 ajnd 15, 
with only a trace (interpreted on the map as too! small 
for measurements) on the 11th and 13th. (R. ]j). 31.) 

Assignment of Error No. 2 

| 

No Negligence Was Established 

The principal and controlling act of negligence 
charged in the declarations is that the defendant per¬ 
mitted the space between the Miller lot and tllat in 
which the open grave was located to be in a slippery 
and dangerous condition due to the accumulation of 
mud and water thereon. While it is true the declara¬ 
tions charge the defendant was negligent in not plac¬ 
ing a fence around the grave and in not having it 
covered with boards or placing someone the^e to 
warn the plaintiffs of its presence, it is nevertheless 
apparent from the declarations and proof thatj such 
omissions were merely ancillary to the main ^oi of 
negligence, to wit, the slippery condition of the Ispace 
between the lots. The grave was not completed, but 
was being worked upon at the time of the accident 
(R. p. 38). and there was no testimony tending to 
show that it was necessary or even customary to 

i 

place a fence around or boards over graves ini that 
condition, or to station someone at the grave to warn 
persons of its presence. The plaintiffs do not plaim 
that the accident was due to any of these subordinate 
omissions of the defendant, but in effect assert! that 
but for the slippery condition of the space between 
the lots the wife would never have gotten close enough 


i 
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to the open grave to have been in any danger. If she 
had not slipped on the mud and water in this space, 
then the presence or absence of any solid covering 
over or barrier about the open grave, would have 
been of no importance or consequence. 

On this vital issue, there was a total failure of 
proof, so far at least as the plaintiffs ’ cases are con¬ 
cerned. The plaintiffs alone testified in support of 
this predominant fact. In her testimony in chief the 
wife said that she did not knoiv what caused her to 
slip; she could not tell what happened. She did not 
even have a thought; she thought she had slipped on 
the walk and that she had slipped on the street in 
exactly the same way. (R. p. 17.) 

The husband, when asked about the presence of mud 
and water in the space between the lots, testified that 
he noticed where a piece of earth gave way on the cor¬ 
ner of the open grave. It went down into the grave. 
He examined the grass or soil, and it was slightly 
yellow on the grass, over towards the grave which 
gave way. (R. p. 24.) He did not see what was under 
the canvas. He saw mud, a mark made by a piece of 
light clay, where something had slipped on it; that 
was right at the end of the grave. (R. pp. 25, 26.) 
His wife made no investigation to determine what 
was under the canvas. (R. p. 25.) 

The foregoing is all of the plaintiffs ’ testimony in 
support of the allegation that there was, in this space 
between the lots, mud and water which caused the fe¬ 
male plaintiff to slip and fall into the open grave. 

It is believed that on this all important allegation 
of the declarations, there was a fatal failure of proof. 
This testimony did not even tend to establish that 
there was mud and water in this space between the 
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lots. The most that can be claimed for it is that it 
established that there was a mark made by a piece of 
clay at the end of the grave which looked like some¬ 
thing had slipped on it. This does not support the 
allegation of the declarations in this particular, j 
Not only did the plaintiffs fail to prove the presence 
of a slippery condition in the space between th^ lots, 
but the uncontradicted testimony of the defendant’s 
witnesses, Paragan (R. p. 34), Minear (R. p. 35)|, Cal- 
fee (R. p. 37), Schorb (R. p. 42), Wathen (R. pj. 45), 
Moekabee (R. p. 47) and Heath (R. p. 47) all vfas to 
the effect that the weather was clear on the mofning 

i 

of the accident, that it had not rained and that jthere 
was no mud or water about the grave. The report of 
the Weather Bureau also supported this view. I (R. 
p. 31.) | 

In Gunning v. Cooley, 281 U.S. 90-94, a case going 
up from this court, it was said: 

4 4 That in every case, before the evidence i£ left 
to the jury, there is a preliminary questioh for 
the judge, not whether there is literally noj evi¬ 
dence, but whether there is any upon which a 
jury can properly proceed to find a verdict for 
the party producing it, upon whom the omis of 
proof is imposed.” * * * 

“ Where the evidence upon any issue is all on 
one side or so overwhelmingly on one side ^s to 
leave no room to doubt what the fact is, the qourt 
should give a peremptory instruction to the jury. 
‘When a plaintiff produces evidence that is con¬ 
sistent with an hypothesis that the defendant is 
not negligent and also with one that he is,! his 
_proof tends to establish neither.’ ” 

/ It is accordingly submitted that the motions of: the 
/defendant for directed verdicts at the close of the base 
/ should have been granted. j 

6 3 ** ' ! 
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Assignment of Error No. 3 

The Female Plaintiff Was Guilty of Contributory 

Negligence 

The accident happened in broad daylight; not upon 
one of the many cement walks (R. p. 31) provided by 
the defendant for the use of those visiting the ceme¬ 
tery, but in a part thereof where graves were opened 
almost daily. Every objective fact clearly indicated 
the existence of an open grave. There was a large 
pile of earth—eight or ten feet wide, four feet deep 
and extending back from the grave ten or twelve feet. 
It contained eight or ten tons of dirt partly covered 
by canvas. (R. p. 30.) About the grave, in plain 
view, were three metal tubs used to preserve the top 
soil taken from the grave, as were also the tools— 
shovel, pick and spade—used by the workmen in dig¬ 
ging the grave. Both plaintiffs went to the grave side 
and were there together when the wife fell in. (R. p. 
21.) The female plaintiff, being thus at the grave 
side, must have seen all these indications of the pres¬ 
ence of an open grave. To the average person would 
not such obvious conditions indicate the grave was 
being worked upon at the time of the accident? (R. 
p. 38.) Notwithstanding all these physical warnings 
and danger signals, the female plaintiff, without the 
slightest necessity for so doing, placed herself in the 
position from which she fell into this grave. She 
could have reached the Miller lot by either of two ce¬ 
ment walks, both of which were within a step of that 
lot. She, however, chose to leave the cement walk and 
go over the grounds to the side of this open grave. (R. 
p. 21.) Did she slip on the space between the lots or 
did the edge of the grave give way under her weight, 



causing’ the mark her husband saw at the end bf the 
grave, “where something had slipped on it?” (}&. pp. 
25, 26.) The space between the lots is three feeti wide. 
The nearest point of the open grave was ten inches 
from this three foot space. From the grave th£ can¬ 
vas extended about fourteen to sixteen inches tojvards 
this space. At most, six inches of the canvas \|as in 
the space, leaving a clear and unobstructed stij-ip of 
thirty inches over which the female plaintiff plight 
safely have walked. (R. p. 25.) Instead, she qlaims 
that she stepped upon this canvas without knowing or 
attempting to discover what was under it. In so 
doing, it is believed that she did not, in view <jf the 
place and the attendant circumstances, exercisq that 
degree of care which a reasonably careful andl pru¬ 
dent person should have exercised for his or het own 
safety. 

In 20 Ruling Case Law , page 120 , Section lok , the 
rule is thus stated: 

“If there is a choice of modes or meaps of 
doing an act and the actor chooses a more dan¬ 
gerous mode when one less dangerous is available, 
he will as a rule be deemed to have been Negli¬ 
gent. And the fact that the less dangerous 
method is longer, inconvenient, and attended | with 
difficulties, furnishes no excuse for knowingly en¬ 
countering the peril. This frequently has [been 
applied in the case of injuries from defebtive 
highways. Where the action was brought fojr in¬ 
juries sustained by the plaintiff slipping oh an 
icy sidewalk, the court said: ‘The fact that the 
street in front of the sidewalk, and the sidejwalk 
on the opposite side of the street, were in jsuch 
condition that they could have been used safely 
and conveniently, which was shown, tended to 
prove a want of care on the part of the feijnale 
plaintiff.’ ” 
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It is accordingly submitted that even if the de¬ 
fendant were guilty of the negligence charged, the 
plaintiff was also guilty of such negligence as pre¬ 
cludes a recovery herein. 

Assignments of Error One and Five 

Since both of these assignments of error concerned 
the legal relation existing between the female plain¬ 
tiff and the defendant at the time of the accident, they 
will be discussed together. 

By the defendant’s prayer Xo. 2 (R. p. 48) the 
court was asked to instruct the jury that: 

If you shall find from the evidence that the fe¬ 
male plaintiff passed upon or near the lot on 
which the open grave was located, then the plain¬ 
tiff, while so doing, was in law a mere licensee 

and the onlv dutv the defendant owed her was to 
* * 

refrain from wantonly injuring her or exposing 
her to dangers which could not have been discov¬ 
ered by the exercise of the care which existing 
and apparent conditions demanded. 

The testimony of the plaintiffs’ witnesses estab¬ 
lished conclusivelv that the Miller lot was within two 

* 

feet two inches of the cement walk, while the grave 
into which the female plaintiff fell was more than six¬ 
teen feet from the walk. (R. pp. 30, 32, 33.) The 
walk was the most convenient and direct way to 
reach the granddaughter’s grave. It was not neces¬ 
sary to pass over the cemetery grounds and on to the 
lot in the rear of the Miller lot in order to decorate 
the granddaughter’s grave. (R. p. 32.) No valid 
reason was given by the female plaintiff for leaving 
this cement walk and passing over the grounds to this 
lot in which the open grave was located. 



Under these circumstances, it is believed thht the 
female plaintiff was a mere licensee, to whom t^ie de¬ 
fendant owed no duty other than that of not willfully 
causing her harm, and of not exposing her to Ridden 
perils which could not be avoided by exercising due 
care. 

In Branan v. Wimsatt, 54 App. D. C. 374, 37^, 377, 
appellant was injured while playing in the ljimber 
yard of appellee. It appeared that children qf the 
neighborhood had for a long time played in thej yard. 
From this fact, it was claimed the law raised k pre¬ 
sumption that the appellee had invited the children to 
play there, which invitation imposed on him thb duty 
of making his yard safe for use as a playground. In 
disposing of this contention, the court said: 

“The second assignment of error is based on 
the proposition, first, that children having for a 
long time played in the lumber yard, the lay pre¬ 
sumes that the owner invited them to play jthere, 
which invitation it is claimed gave to them ai legal 
status not possessed by trespassers, and imposed 
on the owner the duty of making his lumber! yard 
safe for use as a playground; * * * 

“If, however, an implied permission to jenter 
can be inferred from an implied knowledge that 
the premises were frequently used as a j play¬ 
ground, the fact remains that the children istood 
in no better relation to the owner of the property 
than that of mere licensees, to whom the owner 
owed no duty other than that of not wantonly or 
willfully causing them harm, and of not exposing 
them to hidden or other perils, which could not 
be avoided by exercising the care required bly the 
attendant circumstances. Licensees enter jupon 
the premises of another for their own interest, 
convenience, or gratification, and at least assume 
the risk of unconcealed dangers which are ndtural 
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to the place, and which can be avoided by proper 
care.” 

In Reardon v. Thompson, 149 Mass. 267, the action 
was for personal injuries caused by plaintiff falling 
into a hole which was dug by defendant, and was 9 
inches into the land of a neighbor, by her (neighbor’s) 
license. The land in question was eight feet wide and 
ran between the defendant’s house and her neigh¬ 
bor’s. Plaintiff was going to another house of the de¬ 
fendant on the rear of her lot, to which the proper 
entrance was from the rear. So far as it appears, she 
was on the neighbor’s land at the time of the accident. 

In holding the defendant not liable for the injuries 
sustained, the court said: 

“The argument for the plaintiff is based on the 
assumption that she was invited to pass over the 
eight foot strip. But there is no evidence that she 
was invited there either by the defendant or Mrs. 
Appleton (the neighbor). The failure, if there 
was any, to prohibit the use of the strip was not 
an invitation to use it. * * * We must assume 
that there was a lawful passage from the rear 
house to some street. The defendant was under 
no obligation to furnish short cuts from every 
street in the neighborhood. * * * But the gen¬ 
eral rule is, that a licensee goes upon land at his 
own risk, and must take the premises as he finds 
them. An open hole, which was not concealed 
otherwise than by darkness of night, is a danger 
which a licensee must avoid at his peril.” (Ital¬ 
ics ours.) 

In Myer v. St. Augustine, 146 Atl. 817—(Conn.) it 
appeared that plaintiff was injured while attending 
a funeral by stepping into a hole covered by an artifi¬ 
cial grass carpet The hole was in close proximity to 
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the grave into which the body was being placed] and 
at a point where those attending the funeral should 
reasonably have been expected to be. In the course of 
its opinion the court said: 

“ There is a marked distinction betweeii the 
dutv of those in control of a cemeterv as to i such 
a situation and that as to persons who are jtrav- 
ersing burial plots or other portions of a Ceme¬ 
tery, outside of the drives and walks provided, 
merely as a short-cut from one part to another, 
or for similar purposes of mere convenience ^s in 
Barry v. Cemetery, 106 Mo. App. 358, Mt. Green¬ 
wood Cemetery v. Hildebrand, 126 Ill. App^ 399 
and Nesterovich v. Mt. Olivet Cemeterv, 212 ^pp. 
Div. 286.” " j 

In Nesterovich v. Mt. Olivet, 212 App. Div. (N.Y.) 
286, a boy seven years of age was injured by the fall¬ 
ing of a headstone in a cemetery to which he haji ac¬ 
companied his mother to attend a religious cerenjiony. 
In holding the defendant not liable the court said|: 

“Concededly he was not, when injured, upon a 
regular pathway laid out and maintained as such 
by the defendant. He was injured in a depres¬ 
sion between grave mounds. There was consider¬ 
able testimony as to whether or not there was anv 
defined pathway at the place in question, and the 
evidence upon the question is not clear. It may 
be assumed, however, that the plaintiff might 
rightfully walk between the grave mounds if such 
course were reasonably necessary as a means of 
access to a grave that he was entitled to visit . 
Dutton v. Greenwood Cemetery, SO App. Div. 
352. No such reason existed in the case at \ bar, 
however, but on the contrary it appears that the 
plaintiff was sent by his guardian ‘to hide him¬ 
self and do something’ for the convenience of 
himself and that of his guardian, the latter not 

i 
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desiring to conduct the plaintiff to the usual place 
provided by the defendant. Under these circum¬ 
stances, the plaintiff put himself in the position 
of a mere licensee, to whom the defendant owed 
no affirmative duty, and who took the premises as 
he found them.” (Italics ours.) 

In Redigan v. Boston & Maine R.R., 155 Mass. 44, 
31 A.S.R. 520, it appeared that the railroad station 
where the accident occurred was so situated that its 
grounds upon the west and south are contiguous to 
the public streets. The grounds were uninclosed and 
their surface was of substantiallv the same level and 
appearance of the streets, so that no line of demarca¬ 
tion was present. The surface of the station grounds 
between the streets and the platform was suitable for 
public travel, and was much used by pedestrians in 
going from one street to the other. A path had been 
worn across the station grounds by such pedestrians, 
and there was no evidence that the R.R. company did 
anything to stop the public from using this short cut. 

Plaintiff had twice daily for seven weeks prior to 
the accident used this short cut. On the night of the 
accident she was using the short cut and it was dark. 
She fell into an opening on the platform and was in¬ 
jured. The opening was caused by an unguarded 
trap-door, which formed part of the platform, and 
which opened upon stone steps leading to the cellar 
of the station building. The trap-door had been open 
for an hour or more before the accident, and the open¬ 
ing was not guarded by any barrier or light, and there 
was no person in charge of it, nor other warning. The 
plaintiff knew that this was a railroad passenger-sta¬ 
tion, had seen teams drive up to the platform to get 
passengers and trunks, and had been to this and other 
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passenger-stations constructed in a similar manner 
with platforms on the outside. The question j was, 
whether, upon the facts shown, the plaintiff was en¬ 
titled to go to the jury, a verdict for the defendant 
having been ordered in the superior court. In Affirm¬ 
ing the lower court, it was said: 

“The plaintiff cannot complain that thfc de¬ 
fendant, in lawfully using its station and Appli¬ 
ances as they were apparently designed and 
adapted to be used, so changed their condition 
without her knowledge as to make the place dan¬ 
gerous to her when she attempted to use it| in a 
manner inconsistent with the use which the Owner 
chose to make of it. The defendant was undAr no 
obligation to her to light the place, or put up a 
barrier, or to give warning that the condition of 
the door made it dangerous for her to attemlpt to 
pass. The opening was not a trap, but an ordi¬ 
nary and usual means of access to a cellar, and so 
far as the plaintiff was concerned, the defendant 
owed her no duty to keep it closed rather than 
open.” 

In Mt. Greemuood Cemetery v. Hildebrand, 126 Ill. 
App. 399, 401, the appeal was from a judgment for 
$1500 in favor of appellee. 

The plaintiff, a married woman, and her father 
owned a lot in the cemetery. While walking parallel 
with a smooth macadamized walk eighteen feet ivide, 
and about three feet from the walk, the plaintiff 
stepped into an uncovered pipe six inches in diameter. 
The upper end of the pipe was about even with the 
surface of the ground. The grass was high and pre¬ 
vented the plaintiff from seeing the pipe. There j was 
a safe and convenient walk by which the plaintiff 
could have reached her lot , but she chose to mcfke a 
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short cut to the lot across the grounds. The plaintiff 
went to the cemeterv to decorate a "rave in the lot. 

V Q-7 

In denying recovery, the court said: 

“Manifestly, the plaintiff who, as she testified, 
visited the cemeterv bv direction of her father, 
for the purpose of decorating her sister’s grave 
in his lot, had no greater right than her father. 
In returning from the grave of her deceased 
friend to her father’s lot she might have done so 
by a safe and convenient walk, without encroach¬ 
ing on any part of the cemetery grounds intended 
for burials, but she chose solely for her own con¬ 
venience, to cross the grounds thus, as she says, 
making a short cut to her father’s lot. It is for 
the convenience of the owners of lots in a ceme¬ 
tery and to their interest, that the proprietors of 
the cemeterv shall construct safe and convenient 
avenues and ways for access to the burial lots, 
and when this is done every lot owner has an im¬ 
plied license to use such means of access, but has 
no license to roam over the grounds for his own 
pleasure or convenience, and if one so does, it is 
at his own risk, and if he suffers injury in so 
doing, the' proprietors of the cemetery are not 
liable.” (Italics ours.) 

In Barry v. Cemetery Association, 106 Mo. App. 
358, 365, it appeared that there were twelve miles of 
driveways and granitoid walks in the cemetery 
grounds. 

The plaintiff owned a lot in which her brother was 
buried. In company with her daughter and sister, 
the plaintiff entered the cemetery to visit the brother’s 
grave. The grave could be reached by a road running 
direct from the main entrance to the grounds. The 
party first visited the graves of some children, and 
then turned and travelled on a road leading in the 
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direction of the brother’s grave. When within five 
hundred feet of the grave, they left the road anf! trav¬ 
elled directly across the grounds, then covered by a 
high growth of grass. On taking the second step 
from the road the plaintiff stepped into a hole,] which 
was completely covered over and concealed froifi view 
by grass. 

In denying liability, the court said: | 

“We think the uncontradicted evidence Clearly 
shows that plaintiff had only an implied license 
to pass over the grounds; that she was there 
merely by the acquiescence of the defendant and 
not by its invitation; that she cut across lefts for 
her own convenience. In such circumstances the 
defendant, according to all the authorities,] owed 
her no duty to keep its grounds in a safe condi¬ 
tion for her to walk over and is not liable to re¬ 
spond in damages for her injury.” 

i 

In view of the undisputed testimony in the] case, 
and the authorities above cited, it is believed th^t the 
action of the court below in denying the defendant’s 
second instruction and in permitting the female jplain- 
tiff to testify that she had seen other persons walking 
over the cemetery grounds before the accident! was 
clearly erroneous, and highly prejudicial to the de¬ 
fendant. 

It is respectfully submitted that the judgments of 
the court below should be reversed and new trials 
granted. 

Joseph T. Sherier, 
Attorney for Appellant. 
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BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF THE CASE 


These cases are companion cases filed by husband 
and wife against appellant. The declarations are jsased 
upon alleged negligence. In substance they charge that 
on the 16th day of October, 1932, appellant owned, 
operated, maintained and controlled a cemetery. That 
in the conduct of the business of said cemetery, it caused 
to be dug a number of graves for the receptioij and 
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interment of the dead; that it permitted or invited 
persons including the appellees, to visit the said ceme¬ 
tery for the purpose of paying their respects to members 
of their families or others therein buried, and as part 
of said invitation, permitted them to enter, pass, move 
about and travel throughout the cemetery grounds; 
that pursuant to said invitation both appellees and their 
grandchildren on the date aforesaid were in said ceme¬ 
tery for the purpose of paying their respects to the 
remains of an infant granddaughter. The declara¬ 
tions charge a duty to maintain, operate, control and 
keep the grounds, including the pathways and cross¬ 
walks therein located, in a reasonable and careful man¬ 
ner so as to avoid injury to those lawfully in the ceme¬ 
tery, including appellees; and the declarations charge 
that at or near the time appellees were approaching the 
granddaughter's grave, appellant by its agents and 
servants had dug or caused to be dug or excavated a cer¬ 
tain grave at or near a certain bypath or cross-walk, 
over which appellees were lawfully proceeding, and 
negligently covered the same with a piece of canvass 
or other covering, and negligently and carelessly per¬ 
mitted the open grave to be so covered without sufficient 
or timely warning to appellees or other persons law¬ 
fully in the cemetery, and negligently and carelessly 
failed and omitted to keep the said open grave properly 
covered or protected or to give some warning or timely 
notice to appellees of the lurking danger thereunder 
contained; and, furthermore, negligently and carelessly 
permitted and allowed the pathway or cross-walk 
located at or near the open grave to become in a slippery 
and dangerous condition due to mud and water therein 
permitted to accumulate and lay, as a result of which 
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Mrs. Ball in the exercise of due care on her owh part 
was caused to come in contact with the slippery condi¬ 
tion and fall into the open grave. 

To the declarations were filed two pleas, the first one 
specifically denying the acts of negligence, aiid the 
second a defense of contributory negligence on tbje part 
of Mrs. Ball. I 

The record discloses that about nine o’clock jin the 
morning of October 16, 1932, appellees and| their 
grandchildren went to the said cemetery for thje pur¬ 
pose of paying their respects to an infant grand¬ 
daughter buried in the cemetery some time prior there¬ 
to. The granddaughter was buried in what is Ifnown 
as the Miller Lot. Her mother, Mrs. Miller, being a 
daughter of appellees. The infant was buried |in the 
same grave with a sister-in-law of Mrs. Miller, (it. 31.) 

As the appellees and the grandchildren got j)ut of 
their automobile and started in the direction 6f the 
grave, they proceeded along a cement walk at or near 
the Harrison vault; high geraniums were growing over 
and met over the walk. It had been raining and the 
flowers w^ere wet, so that in order not to becomb wet, 
they left the cement walk and walked behind the 
geraniums and then got back on the circular walk ’pvhich 
would take them in the direction of the baby’s grave. 
(R. 15, 23.) In the cemetery there were laid certain 
circular walks, the plot in which the baby was buried 
lying directly off two of the circular walks. The graves 
including the neighboring graves were laid out sd that 
the headstones were away from the circular Walks. 
(R. 32.) That in order to reach the headstones pf the 
lots, including the baby’s grave, it was necessary for 
appellees to leave the circular walk and follow a j path, 
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cross-walk or bypath provided for that purpose be¬ 
tween the plot in which the infant was buried and the 
other plots located adjacent thereto. This path was 
three feet wide and ran between the adjacent plots. 
(R. 25, 29.) That Mrs. Ball at the time was carrying- 
some flowers in her hand, which she intended to place 
in the container laid at the head of the baby’s grave; 
she was in the lead, followed by Mr. Ball and then the 
grandchildren. That while crossing over the pathway 
or cross-walk between the graves, they observed a can¬ 
vass, pail of which covered an extensive pile of dirt. 
Mrs. Ball saw the canvass before she reached it but 
thought it might have been a new grave that had been 
finished up and the canvass had been put over it to 
keep the rain off the dirt—that they always cover the 
grave up by putting the canvass over the dirt. (R. 16.) 
That she did not know the canvass was covering an 
open grave. On the other hand, she thought somebody 
had been buried in the grave and the canvass was put 
there over it to keep the mud off the lawn. (R. 19.) 
The canvass which covered the open grave extended 
the width of the grave into the cross-walk. She had 
to step on the canvass as it lay there in order to keep 
from walking on her granddaughter’s grave. (R. 19.) 
She had received no warning nor noticed any one at 
or near the grave to apprise her of the presence of an 
open grave under the canvass. She had almost reached 
the headstone of her granddaughter’s grave and, while 
on the canvass, she felt herself slipping, her right foot 
slipped right on the canvass; the next thing she knew 
she was down in the open grave. She suffered severe 
and permanent physical injuries. 

On behalf of the defendant, testimony was intro- 



duced mostly on the part of its employees, that jin the 
first place the grave was not covered with anything; 
that a considerable pile of dirt lying directly ac|jacent 
to the open grave was apparent to the appellee^; that 
certain tubs and tools, etc., were placed at or n^ar the 
grave in such a manner as to give warning that an open 
grave was apparent; that there was no mud or water 
in the by-path sufficient to cause a slippery condition; 
that the Miller lot ran into the apex of the two circular 
walks to such an extent that one could step pff the 
cement walk, a distance of two feet, to the Miller grave, 
thereby making it unnecessary for appellees to put 
themselves at or near the open grave in order to deco¬ 
rate the baby’s grave. j 

At the end of the case, appellant moved for a directed 
verdict, asserting failure of the appellees to establish 
negligence; also asserting contributory negligehce on 
the part of the female appellee. (R. 48.) ; 

Certain prayers were requested by the appellant and 
were granted. (R. 49.-) Two prayers offered by the 
appellant were refused. (R. 48.) The first prayer re¬ 
fused amounted to an instruction for a directed 
verdict, and the second prayer refused was a re¬ 
quest made of the court to instruct the jury ih sub¬ 
stance, as a matter of law, that appellees were Merely 
licensees, rather than invitees. The court in its Charge 
(R. 54) carefully instructed the jury on this poipt and 
left it to the jury to ascertain as a fact whether or not 
appellees were invitees. The verdict of the jury under 
the instructions of the court was a finding on behalf of 
the appellees, and damages in the sum of $3,500 for 
both cases were awarded. Motions for new trial were 
filed and after consideration by the court, were! over- 
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ruled, judgments entered, and appellant noted its 
appeals, which are now here for consideration. 

ARGUMENT 

Appellant sets out five assignments of error. In its 
brief, assignments Nos. 2 and 3 are argued separately, 
and assignments Nos. 1 and 5 are argued together. We 
can find no argument on assignment No. 4, but assume 
that assignment No. 4 was attempted to be argued to¬ 
gether with assignment No. 3. In replying to appel¬ 
lant's brief, we wish to follow the chronology of its 
argument in like manner. 

Answering assignment No. 2, it is pointed out that 
the declarations charge several acts of negligence. 
Appellees' prayer (and the only one requested by 
appellees) was granted by the court without exception 
and appears in the record. (R. 48.) This prayer is 
so well established in the law it needs no authority 
here to support it. 

We call attention to the lay-out at this particular 
place. By the testimony of Mr. and Mrs. Ball, it is 
clear that in no way could they reach the headstone of 
the baby's grave by stepping off the circular walks 
provided by the cemetery. The oblong-shaped plot 
extended from the edge of the by-path or cross-walk in 
the direction of the apex of the two circular walks. The 
deed in evidence showed the plot to be 66 superficial feet. 
The witness Hayes, produced by the appellant, a civil 
engineer, testified the lot would be 80 inches wide and 
slightly over nine feet in length. On the map, which 
was drawn and scaled by Hayes, he was asked to indi¬ 
cate by measurement how the lot could extend to the 
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cross-walk. His answer was: “I don't know Ijow that 
can be." Much was said below, and much stress is laid 
by way of argument here that one could step from the 
cement circular walk, a distance of two feet in order 
to reach the Miller lot, thereby avoiding the necessity of 
following the by-path or cross-walk to reach tjie head¬ 
stone in order to decorate the grave. Mrs. Miller testi¬ 
fied (R. 32) there was no place on the side of tfte grave 
where you could walk and decorate it. The witness 
Stewart, who took the photographs, testified (R. 22) 
that if you left the cement walk-way and went right to 
the Miller lot, you would walk on the grave; Mirs. Ball 
testified that when they left the walk and went off on 
the ground it was necessary for them to follow the by¬ 
path to avoid walking on some one else's grave. (R. 21.) 
From the testimony, it appears clearly, that appellees, 
having in mind not only the practical and logical ap¬ 
proach to the infant's grave, but also the further fact 
that no one deliberately walks over the grave of another, 
left the circular walkway and took the grassy by-path or 
cross-walk which was there for that purpose. j(R. 22, 
29, 30, 31, 32, 38,43.) Approaching along the by-path, 
Mrs. Ball observed a canvass extending out into the by¬ 
path. Her testimony, which was given with the help 
of photographs duly admitted, indicated that ^he had 
concluded that this canvass was stretched over ^ grave 
in which someone had already been interred ind the 
canvass put over it. She testified further, thatj graves 
were always covered this way. (R. 16.) Oii cross- 
examination she stated further that she had tjhought 
some one had just been buried there and they put the 
canvass over it to keep the mud from the lawn. There 
was a considerable pile of earth around the grav6 which 
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was covered up with the canvass just the same as the 
grave was; she testified further, that the canvass ex¬ 
tended into the by-path, and as she had reached the 
headstone and stepped on the canvass, as she was com¬ 
pelled to do in order to reach the grave, she felt herself 
slipping and went down into the open grave. She also 
testified that there was nothing there to warn her of 
the dangerous condition and the mud which caused her 
to slip was under the canvass. That it had rained sev¬ 
eral days before that. That she received no warning 
from any one of the presence of the open grave under 
the canvass. Her husband also testified that as they 
were approaching the granddaughter's grave along the 
path, he observed a piece of canvass lying in the by¬ 
path, on which he and his wife were walking. It was 
lying right across the by-path and extended over the 
path a distance of eight or nine feet; there was a larger 
piece over the pile of dirt. He saw nothing over the grave 
besides the canvass; there was no evidence, nor did he 
see any boards or slabs of any kind nor was there any 
one present to advise them what was under the canvass; 
just as he and his wife reached the child’s grave, the 
wife slipped and before he could grab her, she slipped 
and was down ih the grave. He noticed her there put 
her arms out as though it was slippery. The canvass 
went down into the grave and lapped over the end. 
While there he noticed a hole or mark where some one 
had slipped over toward the open grave, indicating on 
the photograph, which had broken away under the 
weight of something and gave way; the soil was lightly 
yellow on the grass over toward the grave which gave 
way. (R. 23.) He testified he saw mud and a mark 
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made by a piece of light clay right to the en<jl of the 
grave. (R. 23.) j 

This testimony is important on this issue when read 
in connection with the testimony of the witness!Swann, 
who testified for appellees, that he had dug the gtave the 
day before the accident and had put canvass bver it; 
that “you are expected to cover the open grayes up.” 
(R. 28.) Also the testimony of the witness Schprb, the 
grave digger, who dug the grave in question and who 
was called by the appellants. Schorb testified tjhat the 
morning of the accident he finished digging the! grave, 
put a piece of canvass over the dirt and then started to 
the barn to get some boarding to cover the grave itself. 
(R. 42.) We submit this explains satisfactorily the 
charges of negligence. The testimony was grdatly in 
conflict as to whether or not the open grave was Covered 
with a piece of canvass. It is perfectly clear anti must 
have been clear to the jury that aside from the Canvass 
there was nothing else of a substantial nature tp cover 
this open grave lying ten inches from the by-path, nor 
was there any warning sufficient to put appellees on 
notice of the lurking dangers. That, as pointed but by 
the Court in his charge, was a fact for the jury to deter¬ 
mine in ascertaining whether or not the cemeterV com¬ 
pany was negligent in the duty it owed to appellees. 
By its verdict the jury settled that issue in favorlof the 
appellees. ! 

As to whether or not there was mud or a slippery 
or otherwise unsafe condition existing at or near the 
child’s grave, which condition contributed to the acci¬ 
dent, while the evidence is in conflict on that poiht, we 
have the evidence of Mr. Ball who examined the path 
at the point where Mrs. Ball slipped and fell into the 
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grave. We have the testimony of witness Swann that 
the ground is always damp next to the bottom of the 
grave and that the night before when he left the grave 
the canvass which he had placed covered all of the pile 
of dirt and the grave and that a little soil was lying on 
the top, which is usually wet from the rain. In that 
respect, we call attention to the extract from the United 
States Weather Bureau Report, which showed .08 
inches of rain measured from 8:00 a. m. to 8:00 p. m. 
on the 16th of October, 1932; the time of the injury 
was fixed at approximately 9:45 a. m., and while it 
showed no substantial amount of rain between the 7th 
and the early morning of the 16th of October, it did 
show a trace of rain on the 11th and 13th; what is more 
important, however, is the abnormal rainfall for the 
month of October, 1932, the total amount shown by the 
weather report being 7.40 inches, which was 4:56 inches 
over normal for the month, and of the total of 7.40 
inches the amount of rain which fell between the 1st 
and midday of the 16th was 3.98 inches, thereby indi¬ 
cating the extreme heavy rain which had soaked into 
the cemetery lands during the first part of the month. 

We agree with the law cited by appellant's counsel— 
Gunning v. Cooley, 281 U. S. 90-94, so far as it is quoted; 
our objection is, that counsel did not go far enough in 
quoting from that case. Continued therefrom, the 
Supreme Court of the United States used this language: 

“Issues that depend upon the credibility of wit¬ 
nesses, and the effect or weight of evidence, are 
to be decided by the jury. And in determining a 
motion of either party for a peremptory instruction 
the court assumes that the evidence for the oppos- 
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I 

I 

ing party proves all that it reasonably may be 
found sufficient to establish, and that from such 
facts there should be drawn in favor of the latter 

i 

all the inferences that fairly are deducible from 
them/' Cases cited. “Where uncertainty as to 
the existence of negligence arises from & conflict 
in the testimony or because, the facts beirjg undis¬ 
puted, fair minded men will honestly djraw dif¬ 
ferent conclusions from them, the question is not 
one of law but of fact to be settled by tlie jury.” 
Cases cited. 

In the case of the Grand Trunk R. Co. v. Ives, 144 
U. S. 408; 38 Law Ed., 485, we find the following: 

“When a given state of facts is such thaf reason¬ 
able men may fairly differ upon the question as to 
whether there was negligence or not, the determi¬ 
nation of the matter is for the jury. Ii is only 
where the facts are such that all reasonable men 
must draw the same conclusion from them, j that the 
question of negligence is ever considered one of 
law for the court” (Italics ours.) 

And, from the opinion in this court in Gunning v. 
Cooley, 58 App. D. C., 305: I 

“The Courts in this country are applying with 
increasing strictness the rules limiting the jright of 
the trial judge to invade the province of the jury. 
* * * The rule more generally followed is that 

‘it is only where all reasonable men can draw but 
one inference from the undisputed facts that the 
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question to be determined is one of law for the 
court/ ” Catholic University v. Waggaman, 32 
App. D. C., 307, 320. 

“Judged by these standards, the refusal of the 
trial court to direct a verdict for the defendant was 
right. For, while the testimony was conflicting 
upon important points, there was substantial evi¬ 
dence in support of the plaintiff’s claim. If the 
plantiff’s evidence be accepted as true, together 
with the reasonable inferences deducible from it, 
it would be clearly wrong to say that all reasonable 
men could draw but one conclusion from it and that 
conclusion w T as utterly opposed to the plaintiff’s 
right to recover.” 

On these authorities, we believe that, in spite of the 
conflict of testimony on the issues of negligence, there 
is ample negligence shown to support the verdict of 
the jury. 

ARGUMENT ON ASSIGNMENT NO. 3 

Appellant’s counsel here, as in the court below, 
insists that Mrs. Ball was guilty of contributory negli¬ 
gence as a matter of law. They again insist here, as 
below, that there were physical signs sufficient to warn 
her of the apparent dangers. They again insist upon 
indulging in the fallacious argument that she could have 
stepped off the cement walk to reach the grave of her 
granddaughter, when as we have pointed out hereto¬ 
fore, to do so would have caused her to step on the 
grave of some other person. The jury heard all of the 
witnesses; they had before them the exhibits, and the 


charge of the court on this point was scrupulously care¬ 
ful. The court left it to the jury to say whether! or not 
as a matter of fact Mrs. Ball was guilty of contributory 
negligence, pointing out all of the facts in thi testi¬ 
mony which might be considered by the jury in arriv¬ 
ing at a decision of that fact. (R. 53, et seq.) | Such 
is the undisputed law of this jurisdiction. 

In the case of Moshevul v. D. C., reported in 191 U. S., 
436; 48 Law Ed. 170, 177, the Court stated: i 

i 

“And the rule was well settled in the District of 
Columbia prior to the decision in the Brewer case. 
Mr. Justice Cox, in delivering the opinion in jMuller 
v. D. C., 5 Mackey 287, said: ‘The law on the sub¬ 
ject throws on the defendant, in an action of this 
kind, the onus of proving contributory negligence; 
and that proof is not made out by merely showing 
the knowledge by the complainant of the i defect 
complained of in the highway. If the highway is 
wholly impassable and in such condition that no 
reasonable man would attempt to pass it, the plain¬ 
tiff does it at his own risk. But if it is noL —and 

i 7 

especially if it is the only access to his dwelling,— 
the only duty on his part is the exercise of j proper 
care to avoid accidents; and the burden is upon 
the defendant, not only to show knowledge of the 
defect on the part of the plaintiff, but to sljiow af¬ 
firmatively, negligence, or the omission to t|ake the 
proper care/ ” 

The same view of the law was taken; subse¬ 
quently in Corts v. D. C., 7 Mackey 277. Tl^e opin¬ 
ion of the court (p. 289) cites approvingly the fol¬ 
lowing passage from the opinion in the case of 
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Prince George’s County v. Burgess, 61 Md. 31; 48 
Am. Rep. 88: 

“ 'The simplest fact of its (defect) existence, 
with the knowledge of the plaintiff was not 
sufficient to bar recovery. It should appear 
that the hole rendered the bridge practically 
impassable, to effect a bar because of knowl¬ 
edge. The hole might possibly have been 
evaded with ordinary care in driving, and the 
knowledge of its existence ought to have pre¬ 
vented carelessness on the part of the plaintiff, 
and naturally would have induced care on his 
part; but the onus of showing that such care 
and prudence were not exercised still rested on 
the defendants’” (Italics ours.) 

"The principle laid down in all of these authori¬ 
ties harmonizes with the English rule * * * 

“* * * coming to apply such principle, the 

question is this, was the situation of the water box 
and the hazard to result from an attempt to step 
over it so great that the plaintiff, ivith the knowl¬ 
edge of the situation, could not, as a reasonably 
prudent person , have elected to step across the box, 
instead of stepping to the sidewalk from either side 
of the tread of the last step? And this, we think, 
was, under the undisputed proof, a question for the 
jury , and not for the court.” (Italics ours.) 

This'court in Altemus v. Talmadge, 61 App. D. C., 
148, used the following language in its opinion: 

"As a general rule, a person using a side-walk 
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known to be defective, will be held guilty pf con¬ 
tributory negligence if he fails to exercise ordinary 
care for his own safety.’’ Swart v. D. C., 17 App. 
D. C., 407. “But this does not mean that he as¬ 
sumes the risk of injury from every known defect 
or danger. Ordinarily a person may use thp street 
as long as it is consistent with reasonable ca^-e to do 
so, and, in such circumstances, it is a question for 
the jury whether he was negligent in so! doing. 
Here it may not be said that the mere fact that 
appellant had knowledge of a defect in thp street 
would preclude her right to recover for injury. The 
question of her contributory negligence, ff any, 
was, in the circumstances mentioned, a question for 
the jury.” Citing cases including Moshevul {. D. C., 
supra; see also Stewart v. Woodmere Cdmetery 
Ass’n., infra. 

i 

Under the doctrine in these cases, we think thp Court 
was correct in allowing the issue of contributor^ negli¬ 
gence to be settled by the jury, as a question of fact, 

ARGUMENT ON ASSIGNMENTS NOS. 1 AND 5 

Answering arguments on assignments Nos. lj and 5, 
it is necessary to point out from the record whether or 
not appellees were in the cemetery at the time of the 
accident as licensees or invitees. The following facts 
appear: The circular walks do not run to the head¬ 
stones of the graves. In order to reach the headstone, 
which was the place Mr. and Mrs. Ball were proceeding 
towards, it was necessary for them to leave the 'cement 
walk so as to get on the by-path running between the 
lot in which the grandchild was buried and the lot in 
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which Mrs. Ball fell. The cemetery company never 
has contended and does not now contend that they had 
provided a cement walk to reach the heads of these 
graves; the witness Swann, an employee of the ceme¬ 
tery at the time of the accident (R. 30) testified as 
follows: “In order to reach the headstone you have 
to get off the concrete walk and go around (indicating 
on photograph) until you reach the walk behind that 
headstone; that he had seen other people doing that 
prior to the time of the accident from time to time/’ 
The witness, Long, also an employee of the cemetery 
company at the time of the accident, testified as follows 
(R. 31): “A space was left between the plots, which 
space, although covered with grass or sod, was used 
as a bypath.” Mrs. Ball testified (R. 21) that she left 
the cement walk until she reached this path which led 
to her granddaughter's grave, at which place the acci¬ 
dent happened. Mr. Ball testified (R. 23) as follows: 
“There was a path behind the lot which runs directly 
back of the three tombs; that he saw people walking 
over the sod (indicating); that he had been to the ceme¬ 
tery to visit the grave every two or three weeks and 
had seen other people walk there on that path. The 
witness Stewart (R. 22) testified that in the morning 
he took the photographs, he observed the path in be¬ 
tween the lots which had been used as a passage-way; 
the grass was worn down shorter in this place than it 
was in others; his photograph showed that in places 
(indicating) and indicates the open walkway through 
there. 

All of the foregoing testimony went in without any 
objection and stands out in the record like a beacon 
light. While some of the appellant’s witnesses could 


not remember the pathway or cross-walk between the 
two lots, we point out the testimony of their fitness 
Calfee, a sales manager for the appellant, who Ivas in 
the cemetery the day of the accident. He testified as 
follows (R. 39): “The space between the plots is! some¬ 
times spoken of as a walk. It is a reservation fbr any 
purpose you want to use it for—one could walk over 
it—it is reserved for planting—it is used as planting 
at the present time. It has been and is use^ as a 
pathway.” 

So that we are met with an avalanche of testimony 
to the effect that this space, three feet in width, between 
the line of graves, the Miller Plot on one side ahd the 
open grave on the other, was not only used as a hjy-path 
and cross-walk by persons lawfully in the certietery, 
but was intended by the cemetery for that purpose. 
This case is not one such as appellant's brief would 
indicate, namely, where one enters a cemeteiy and 
then roams uninterruptedly all around the plac£ with¬ 
out making use of the proper facilities such ab walks 
and paths provided by the cemetery for the purpose of 
reaching graves. j 

Appellant in its brief relies upon cases of Nestorovich 
v. Mt. Olivet, infra, and Mount Greenwood Ceknetery 
v. Hildebrand, 126 Ill. App. 399. As we shaljl point 
out, the very facts of both cases clearly indicate that 
the injured party in each case, by his own conduct, 
made himself a licensee, if not a trespasser, j 

In the case of Dutton v. Greenwood Cemetery Co., 
80 N. Y. S., 780, the following facts appear: The plain¬ 
tiff with his wife and three children were visiting the 
cemetery on the day of the accident to decorate the 
grave of a buried child. The children were infants 
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of tender years, i The plaintiff’s plot and the one from 
which tombstone fell are side by side. A path was 
located in a large “public lot,” as it was called by the 
defendant. In this particular public lot there were a 
great number of graves and tombstones located there¬ 
on. Persons having occasion to visit this portion of the 
grounds were accustomed to walk between the graves, 
as the only means of access to their own plats or sub¬ 
divisions. On the day in question the plaintiff and his 
family reached the grave by walking upon what is re¬ 
ferred to as a well-defined, beaten pathway, made by 
use and extended from Orchard Avenue to and around 
the place of the accident. Its width is set at from 12 
to 21 inches. It is merely the sod between the grave 
mounds, tramped into a pathway. After the plaintiff 
had planted flowers and weeded and cleared up the 
grave, picking up bits of paper, etc., to carry and throw 
away, the parties started to retrace their steps. The 
girl who was injured was the two-year and eight-month 
old child, and she was walking just ahead of her 
mother, the latter carrying the baby; and as the little 
girl was passing between the graves the tombstone 
fell upon her, breaking her leg. We quote: 

“It cannot be doubted that the defendant owes 
some duty of care to those who are lawfully on 
the premises to see to it that they are reasonably 
safe, in so far as ordinary diligence will accomplish 
that result. * * * 

“The defendant owning the property, and law¬ 
fully assuming to supervise and control its care 
and maintenance, including the keeping of the 
monuments and tombstones in this portion of the 
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grounds in safe and proper condition. The appli¬ 
cation to it of the general rule of liability for 
negligence necessarily follows. Donnelly v. Bos¬ 
ton Catholic Cemetery Association, 146 Mask. 163, 
15 N. E. 505. The rule is fairly stated by Mr. Jus¬ 
tice Willard Bartlett in George v. Cypres$ Hills 
Cemetery, 32 App. Div. 281, 282, 52 N. Y. SJ 1097, 
as follows: j 

“Having regard to the control which the law 
gave to the corporation, and which it actually 
exerted within the limits of the cemetery, 11 think 
its officers and agents were bound to exercise rea¬ 
sonable care not to permit the introduction into 
the lots, or upon or about the graves, of anything 
which they knew or ought to have known [would 
constitute an unusual source of danger to persons 
lawfully visiting such lots or graves/’ 

I 

i 

In case of East Hill Cemetery Co. of Rushville v. 

Thompson, 97 N. E. 1036, 1037, we find the following: 

“It will be noted that in each paragraph it is 
averred that the injury was the result of the de¬ 
fendant’s negligence, and that appellee” whs law¬ 
fully in and upon the grounds and premises of the 
defendant by and with the consent and invjitation 
of said defendant. 

“We think these averments clearly show that the 
appellee at the time of this injury was not a tres¬ 
passer or a licensee , and that a cause of action is 
stated in each paragraph of complaint. * * *” 

(Italics ours.) 

i 

i 

I 
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This case then cited with approval the cases of George 
v. Cypress Hill Cemetery, supra, Dutton v. Greenwood 
Cemetery Co., supra, and Donnelly v. Boston Catholic 
Cemetery Association, supra. 

The distinction between a licensee and invitee is care¬ 
fully pointed out in the case of Meyer v. St. Augustine’s 
Church of Bridgeport (Conn.), 146 A. 817, 818, from 
which we quote: 

“The space covered by the grass mat, and within 
which the hole caused by the removal of the marker 
was located, was so situated that its necessary oc¬ 
cupancy by persons attending the committal ser¬ 
vices was to be expected. As to such space, the 
defendant 0 |Wed to the plaintiff and others similarly 
situated a duty to exercise reasonable care to keep 
or place it in a reasonably safe condition. Bunnell 
v. Waterbury Hospital, 103 Conn. 520, 522,131 A. 
501; Bernier v. Woodstock Agricultural Society, 
88 Conn. 558, 564, 92 A. 160; Turgeon v. Connecti¬ 
cut Co., 84 Conn. 538,80 A. 714. There is a marked 
distinction between the duty of those in control of 
a cemetery as to such a situation and that as to 
persons traversing burial plots or other portions 
of a cemetery, outside of the drives and walks pro¬ 
vided, merely as a short-cut from one part to an¬ 
other, or for similar purposes of mere convenience, 
as in Barry v. Calvary Cemetery Ass’n., 160 Mo. 
App. 358, 80 S.W. 709, Mount Greenwood Ceme¬ 
tery Ass’n v. Hildebrand, 126 Ill. App. 399, and 
Nesterovich v. Mt. Olivet Cemetery, 212 App. Div. 
286, 208 N. Y. S. 610.” * * * 


In the case of Nesterovich v. Mt. Olivet, 208 n|. Y. S., 
609, the following is taken from the opinion of the 
court: 


“The cemetery in question is divided into two 
sections. In one section the defendant undertakes 
to care for the graves, for which service it is com¬ 
pensated by the owners. In the other section the 
owners do not pay anything to the defendant for 
the care and upkeep of the graves, and the | defen¬ 
dant does not undertake to care for the same. It 
was in the latter section of the cemetery tpat the 
plaintiff was injured. Concededly he w^s not , 
when injured , upon a regular path laid o\it and 
maintained as such by defendant . (Italics ours.) 
He was injured in a depression between grave 
mounds. There was considerable testimony as to 
whether or not there was any defined path at that 
place in question, and the evidence upon th$t sub¬ 
ject is not clear. It may be assumed, however, that 
the plaintiff might rightfully walk between grave 
mounds, if such course were reasonably nedessary 
as a means of access to a grave that he was entitled 
to visit. Dutton v. Greenwood Cemetery, 8b App. 
Div., 352, 80 N. Y. S., 780. No such reasonj exists 
in the case at bar, however, but, on the contrary, it 
appears that the plaintiff was sent by his guardian 
'to hide himself to do something’, for the conveni¬ 
ence of himself and that of his guardian; the latter 
not desiring to conduct the plaintiff to thq usual 
place provided by the defendant. 

‘ “If the plaintiff had no permission to come in the 
premises, he would have been a trespasser. If he 
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had been there by invitation or on lawful business 
of interest to both parties, he would have been an 
invitee.” ' * * *” 

And, in the case of Stewart v. Woodmere Cemetery 
Ass'n., 178 N.W. 654, we find: 

“Plaintiff had verdict and judgment. Defendant 
here relies upon three grounds of error: 

(1) “That a verdict for defendant should have 
been directed, it being free from negligence, and 
the plaintiff being guilty of contributory negli¬ 
gence as a matter of law. Defendant offered no 
evidence. Plaintiff had testimony that the board 
cover was of improper and defective construction, 
not suited to the purpose, easily removed from 
place, likely to be displaced by travelers using the 
roadway, and that the roadway was used for travel. 
Defendant owed to persons lawfully upon the 
premises the duty to have such parts thereof as 
were used for travel in a reasonably safe condition; 
therefore the testimony offered by plaintiff made 
the question of defendant's negligence one of fact 
for the jury. The plaintiff claimed that the acci¬ 
dent happened in the roadway where and when the 
defendant owed her the duty aforesaid, and that as 
to the injury suffered by her while on the roadway 
she was free from negligence. Defendant claimed 
that the plaintiff was guilty of contributory negli¬ 
gence as a matter of law in leaving the roadway 
and going across lots. The trial court submitted 
to the jury the question of plaintiff's contributory 
negligence. Of this defendant may not complain.” 


In the case of Gulley v. Traders’ Oil Corporatioh, 283 
Pac., 97, we find the following: ! 

* * * “The evidence further shows tljiat at 

the time of the accident the plaintiff was on hi|s way 
to visit a brother, who, though not employed Ipy the 
defendant, lived in a house on the ‘Rambler Oil 
Lease' as the defendant’s tenant; that the roaid was 
generally used, and was the most direct road to the 
brother’s house from the direction plaintiff was 
traveling; that there were other residence^ near 
the house in which the brother lived, and trades¬ 
men, mail-carriers and visitors, and, in fact, an y 
one desiring to do so, had used this road for a num¬ 
ber of years before the accident; that there w&re no 
signs or marks to indicate it was claimed as la pri¬ 
vate road. The defendant introduced evidence to 
the effect that a road to the east of the one upon 
which the plaintiff was traveling was a publi<p road 
and also the most direct road to the house occupied 
by the plaintiff’s brother, but such evidence nberely 
raised a conflict and the court was not boiind to 
accept it. 

“Without detailing any more of the evidence on 
this phase of the case, we are satisfied th&t the 
authorities bear out the conclusion of the trial court 
that the plaintiff was not a licensee upon the prem¬ 
ises, but an invitee” (Italics ours.) 

Also: j 

“It is the duty of the owner or occupier of land 
and tenements to exercise reasonable or ordinary 
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care to keep his premises in a safe condition for 
the use of those present thereon by express or 
implied invitation; and if injury is caused by his 
failure so to do, either in ordinary construction 
or in maintenance and preservation, he is liable 
to one himself exercising the ordinary care for his 
own safety. Invitation by the owner or occupant 
is implied by law where the person coming on the 
premises does use in the interest or for the benefit, 
real or supposed, of such owner or occupant, or in 
the matter of mutual interest, or in the usual course 
of business, or where the person injured is present 
in the performance of duty, official or otherwise.” 
Shearman and Redfield on the Law of Negligence, 
6th Ed., Vol. 3, p. 1853, etc. 

An important case, in our opinion, is that of Phillips 
et al. v. Library Co. of Burlington, (N. J.) 27 A. 478, 
from which the excerpts are taken: 

“A different rule prevails where the entry or use 
of lands is of right or by invitation of the owner, 
as distinguished from an entry by mere license or 
sufferance. An owner of lands who, by invitation, 
express or implied, induces persons to come upon 
his premises is under a duty to exercise ordinary 
care to render the premises reasonably safe for 
such purposes, or at least to abstain from any act 
that will make the entry upon or use of the premises 
dangerous. * * * 

* * * “The utmost that can be done is to 

state in general terms the controlling principle that 
the liability of an owner or occupier for the condi- 


tion of his premises arises where the plaintiff was 
induced to make the use of the premises,! in the 
course of which he sustained the injury sued for, 
by express invitation, or by invitation to be implied 
from acts and conduct of the defendant^. The 
gist of the liability consists in the fact that tjhe per¬ 
son injured did not act merely on motives of his 
own, to which no act or sign of the owner or occu¬ 
pier contributed, but that he entered the premises 
because he was led by the acts or conduct of the 
owner or occupier to believe that the premises were 
intended to be used in the manner in which lfe used 
them, and that such use was not only acquiesced in, 
but was in accordance with the intention orjdesign 
for which the way or place was adapted aifd pre¬ 
pared or allowed to be used. Sweeney v. Railroad 
Co., 10 Allen, 368-374. The proof necessary to 
sustain an action of this aspect must be fohnd in 
the circumstances of the particular case. In such 
cases, if there be evidence tending to show induce¬ 
ment or invitation, it becomes a question of fact 
for the jury whether the conditions exist under 
which a legal duty is imposed upon the oWner of 
the premises to exercise care for the plaintiff’s 
safety. * * * 

* * * “ ‘One who comes upon another’s land 

by the owner’s permission or invitation has h right 
to expect that the owner will not dig a pit thereon, 
or permit another to dig a pit thereon, so th^t per¬ 
sons lawfully coming there may receive injury. 

That is so obvious that it is needless to dwell upon 

> 11 * * * 

It. 

“The case turns upon the question whether the 


26 


path taken by the plaintiff had by its accustomed 
use, with the knowledge of the defendants, become 
a way which by its use and appearance indicated 
a way that persons passing from the front gate to 
the water-closet were ‘invited' to use. * * * 

The well was dug by the direction of an officer who 
seems to have had charge of the building and 
grounds. It was a danger placed in the path,— 
‘something in the nature of a trap.' It was left 
unguarded in the nighttime, when there was 
reason for the supposition that the path might be 
used by the members of the society. On this evi¬ 
dence, we think there should not have been a 
nonsuit." 

In the case of Sweeny v. Old Colony & Newport Rail¬ 
road Co., 10 Allen (Mass.) 368, 373, from a well 
reasoned opinion by Mr. Chief Justice Bigelow we find 
a very learned discussion on the doctrine in question. 
We quote: 

“On the other hand, there are cases where houses 
or lands are used are so situated, or their mode of 
occupation and use is such, that the owner or occu¬ 
pant is not absolved from all care for the safety of 
those who come on the premises, but where the law 
imposes on him an obligation or duty to provide 
for their security against accident and injury. 
* * * The general rule or principle applicable 

to this class of cases is, that an owner or occupant 
is bound to keep his premises in a safe and suitable 
condition for those who come upon and pass over 
them, using due care, if he has held out any invita- 
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tion, allurement or inducement, either express or 
implied, by which they have been led tq enter 
thereon. * * * The gist of the liability con¬ 
sists in the fact that the person injured did hot act 
merely for his own convenience and pleasure, and 
from motives-to which no act or sign of the owner 
or occupant contributed, but that he entered the 
premises because he was led to believe thit they 
were intended to be used by visitors or passengers, 
and that such use was not only acquiesced in! by the 
owner or person in possession and control of the 
premises, but that it was in accordance with the 
intention and design with which the way or place 
was adapted and prepared or allowed to be ijised.” 

The case of Branan v. Wimsatt, and the other cases 
cited by appellant in its brief travel on the assumption 
that appellees were trespassers or mere licensees. If 
they were, appellant's law would apply. Our contention, 
however, is that under the authorities cited in this sec¬ 
tion, appellees were invitees. Under the careful jcharge 
of the court this fact was left to the jury to determine. 
Certainly appellants cannot complain here. | 

In conclusion, it is contended, that the verdict Of jury 
on the conclusions of fact submitted settled thd issues 
in these cases, and that the judgment below should not 
be disturbed. 

Respectfully submitted, 

Austin F. Canfield, 

Nita S. Hinman, ] 

Attorneys for Appellees. 



